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Foreword and Executive Summary

The Committee’s charge

The Judicial Conduct and Disability Act authorizes any person to file a complaint
alleging that a federal judge has engaged in conduct “prejudicial to the effective and
expeditious administration of the business of the courts.” The Act also permits any
person to allege conduct reflecting a judge’s inability to perform his or her duties
because of “mental or physical disability.”

In 2004, Chief Justice William H. Rehnquist pointed out that there “has been
some recent criticism from Congress about the way in which the Judicial Conduct
and Disability Act of 1980 is being implemented.” The Chief Justice consequently
created this Committee to look into the matter. He appointed to the Committee
three judges who as former circuit chief judges had had considerable experience
administering the Act, two district court judges who have served as chief judges and
as members of their circuits’ judicial councils, and his administrative assistant, with
experience in judicial branch administration. He asked the Committee to examine
the Act’s implementation, particularly in light of the recent criticism, and to report
its findings and any recommendations directly to him. Chief Justice John G. Roberts,
Jr., asked the Committee to continue its work.

The federal judiciary, like all institutions, will sometimes suffer instances of mis-
conduct. But the design of any system for discovering (and assessing discipline for) the
misconduct of federal judges must take account of a special problem. On the one hand,
a system that relies for investigation upon persons or bodies other than judges risks
undue interference with the Constitution’s insistence upon judicial independence,
threatening directly or indirectly distortion of the unbiased handling of individual
cases that Article III seeks to guarantee. On the other hand, a system that relies for
investigation solely upon judges themselves risks a kind of undue “guild favoritism”
through inappropriate sympathy with the judge’s point of view or de-emphasis of
the misconduct problem.

In 1980, Congress, in the Judicial Conduct and Disability Act, sought to create
a discipline system that would prove effective while taking proper account of these
competing risks. The Act creates a complex system that, in essence, requires the chief
judge of a circuit to consider each complaint and, where appropriate, to appoint a
special committee of judges to investigate further and to recommend that the circuit
judicial council assess discipline where warranted. In a word, the Act relies upon
internal judicial branch investigation of other judges, but it simultaneously insists
upon consideration by the chief circuit judge and members of the circuit judicial
council, using careful procedures and applying strict statutory standards.
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The basic question presented is whether the judiciary, in implementing the Act,
has failed to apply the Act strictly as Congress intended, thereby engaging in insti-
tutional favoritism. This question is important not only to Congress and the public,
but to the judiciary itself.

The Committee soon realized that the only way it could answer this question was
to review the complaints themselves, bringing its own judgment to bear upon other
judges’ handling of those complaints. The Committee sought, through statistical
sampling, the use of strict objective standards, and the use of experienced staff, to
make its own assessment as objectively as possible.

The question is a narrow one. It does not ask us to rewrite the Act, and none of
our recommendations requires statutory amendment. It does not ask us to consider
revisions of the ethical rules governing judicial conduct, or to study other similar
proposals for change. It does not seek comparisons with state, foreign, or other
disciplinary systems. It does not demand the assistance of academic experts. It does
require us to undertake a practical task, namely to examine the actual implementa-
tion of the Act in practice and to provide the Chief Justice with our conclusions and
recommendations for improvement.

We are aware of news reports alleging various ethical improprieties, such as judges’
failures to report reimbursement for attending privately sponsored seminars and
judges’ failures to recuse in cases where they own stock. These issues are important
ones. They may well merit inquiry. And we recognize that the Judicial Conference
of the United States has asked other committees to make recommendations about
these matters. They do not fall within the mandate of this Committee. Complaints,
though, are nevertheless filed under the Act alleging that judges failed to recuse
themselves when their financial holdings created conflicts of interest. Thus, after we
present our recommendations, we endorse consideration of requiring judges to use
conflict-avoidance software to reduce the number of recusal complaints filed under
the Act.

Resources

The Committee received no special funding. The Committee was assisted by expe-
rienced staff from the Federal Judicial Center and the Administrative Office of the
United States Courts. We thank them for their work.

The Committee’s method

The Committee initially examined individual instances in which members of Con-
gress had complained (to the Judicial Conference and the public) about the handling
of allegations of judicial misconduct. This initial informal examination suggested
that, in some of those instances, the judiciary’s own handling of the complaint may
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have been problematic. This indicated a need to determine how serious any such
implementation problems were and how frequently they occurred. In particular, did
the problems that had come to public attention so far amount only to the “tip of the
iceberg”? In other words, were problems occurring frequently when the judiciary
processed complaints brought under the Act?

The Committee determined that it must first evaluate that “iceberg,” i.e., how the
judiciary handled the vast number of complaints filed, few of which would ever come
to public notice. The total number of complaints filed each year, however, averages
over 700. That number is not large compared to the total number of cases handled
in the federal system annually (over 2 million in 2005—appeals, civil, criminal, and
bankruptcy); but the number is large when considered in light of the Committee’s
own ability to determine whether the courts have properly handled the complaint—an
exercise that typically requires careful examination of the individual complaint and its
disposition. Many complaints are handwritten, lengthy, and difficult to decipher. The
Committee could not itself review the complaints filed over, say, three years—more
than 2,000. Nor could it completely delegate to its staff the work of reexamining and
evaluating the decisions of chief judges and the members of circuit councils—both
because the staff was small and because the very point of the Committee was to obtain
a judicial evaluation of those judge-made decisions.

Ultimately the Committee asked its staff of experienced researchers to design,
and the Committee then approved, a research plan that would enable it to examine
both (1) the vast bulk of complaints that receive little or no public notice, and (2) the
very few “high-visibility” complaints. We began by examining the complaints resolved
in the three years immediately prior to our appointment—a period during which
more than 2,000 complaints were resolved. From this group of 2,000 cases, we created
two samples. The first (the “stratified sample”) consisted of 593 cases drawn from
the 2,000 that included all of those complaints most likely to have merit (those filed
by attorneys, for example) and a random sample of other complaints. The second
sample consisted of 100 cases drawn completely at random from the 2,000. As our
research progressed, we decided to look at a third, far-smaller group of “high-vis-
ibility” complaints, i.e., those complaints that had received some public attention. For
that third group, we looked at five years (not three years): cases from 2001 through
2005. We identified 17 cases—16 in which complaints had been filed or initiated by
the chief judge and one case in which a complaint had not been filed but arguably
should have been initiated and considered by the chief judge.

In order to evaluate the cases, we developed a set of “Standards for Assessing
Compliance with the Act.” We based those Standards on the Act itself and upon orders
of chief circuit judges and judicial councils implementing the Act. Staff researchers
and the members of the Committee used those Standards to assess whether each
complaint had, or had not, been properly handled. As the Committee’s work con-
tinued, the Committee revised the Standards slightly in light of experience to make
clear that to be “inherently incredible” an allegation need not be literally impossible,
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to clarify the standards for examining the merits of a judge’s written opinion, and to
add a Standard concerning chief judges’ initiation of complaints (what the Act calls
“identifying” a complaint).

In order to ensure that the researchers were applying the Committee Standards
in the way that the Committee’s judicial members would apply them, after the Com-
mittee staff examined 300 of the 593 cases in the stratified sample, the Committee
reviewed 53 of them—40 drawn at random and all 13 that the researchers had iden-
tified up to that time as problematic. (“Problematic” means not that the complaint
was meritorious, but that the handling of the complaint deviated from the Act’s
requirements; “problematic” includes, for example, dismissals without adequate in-
vestigation or for the wrong reasons.) We agreed unanimously with the researchers
where they determined that handling was “nonproblematic”; we also agreed with
the researchers unanimously or by a majority in respect to the 13 instances they had
labeled problematic.

When the researchers concluded their review of all 593 cases, they had identified
25 as problematic. The Committee reviewed all 25. It agreed with the researchers
in respect to 20 of the 25. The Committee also examined without comment from
staff the 100 complaints drawn at random. The Committee identified two of those
instances as involving problematic handling.

The Committee then conducted a separate assessment of the judiciary’s handling
of the “iceberg’s tip,” namely cases that had received some public notoriety. We looked
for such cases by examining national and regional news sources over a five-year period.
We found 17, including five that had been included in the three-year 593-case strati-
fied sample. We had already found that two of those five cases involved problematic
handling.

We then considered (or reconsidered) each of the 17 cases individually, first
through examination by staff applying the same Committee Standards previously
applied and then by the entire Committee proceeding case by case. The Committee
ultimately determined that five of the 17 cases involved problematic handling.

In addition to the research already described, the judges on the Committee in-
terviewed all current chief judges and one judge who had just stepped down as chief
judge. Committee staff interviewed current and former chief circuit judges and circuit
staff at length, and the Committee reviewed detailed reports of those interviews. And
staff reviewed other relevant materials, such as information about the Act available
on circuit and district court websites, and allegations of judicial misconduct sent to
Congress and contained in the files of the House Committee on the Judiciary.
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Major conclusions

The Committee has reached two major conclusions. First, the chief circuit judges and
judicial councils have properly implemented the Act in respect to the vast majority
of the complaints filed, what we have referred to as the bulk of “the iceberg.” The
Committee sought to determine whether each complaint in the samples was properly
reviewed and resolved in accordance with the Act’s criteria. The Committee found
that the relevant error rate, i.e., that of failing properly to process such complaints, is
about 2% to 3%. While a perfectly operating system remains the goal, the Committee
recognizes that no human system operates perfectly; some error is inevitable. And the
Committee is unanimous in its view that a processing error rate of 2% to 3% does
not demonstrate a serious flaw in the operation of the system—given the number of
complaints filed, their occasional lack of clarity, and the judgmental nature of the deci-
sion as to whether further inquiry is required. Further, the Committee Standards are
strict and we applied them strictly. For example, some complaints make far-fetched,
but not totally implausible, allegations of fact, such as a complaint that alleged that
an intern had impersonated a judge on the bench. Because the complaint pointed out
that the hearing had been tape-recorded and listed specific witnesses, we concluded
in that case that the chief judge could have checked, or directed circuit staff to check,
the factual basis for the complaint and should have done so.

In sum, we find no serious problem with the judiciary’s handling of the vast bulk
of complaints under the Act. The federal judiciary handles more than 2 million cases
annually; 700 users of the system file complaints; the handling of 2% to 3% of those
is problematic. We find this last number reflective of the difficulties of creating an
error-free system. We nonetheless make suggestions that we believe will reduce this
last-mentioned number further. But we conclude that there is no problem-riddled
“iceberg” lurking below the “high-visibility” surface.

Second, we have separately assessed high-visibility cases—those that have received
national or regional press coverage, including matters that have come to the attention
of (or been filed by) members of Congress. Such cases were few—we identified 17
over a five-year period. But we found the handling of five of them problematic. The
proper handling of high-visibility complaints has particular importance. Because
the matters at issue have received publicity, the public is particularly likely to form
a view of the judiciary’s handling of all cases upon the basis of these few. And the
mishandling of these cases may discourage those with legitimate complaints from
using the Act. We consequently consider the mishandling of five such cases out of
17—an error rate of close to 30%—far too high.
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Findings

Chapters 2 through 5 of this report each contain a set of findings. Those findings
include:

Chapter 2: Complaints Terminated; Source, Nature, and Object; Types of Dispositions,
2001-2005

1.

The number of terminated complaints peaked in 1998 and has hovered between
600 and 800 per year since then.

Almost all complaints are filed by prisoners or litigants.
Almost all complaints allege misconduct rather than disability.

Almost all complaints are dismissed by the chief judge; 88% of the reasons given
for dismissal are that the complaint relates to the merits of a proceeding or is
unsubstantiated.

The circuits vary considerably in the time they take to terminate complaints.

There are mistakes in the data that circuits submit to the Administrative Office
of the U.S. Courts for national statistical reports on the Act’s administration;
perhaps most serious, for the period we examined, the circuit data underreported
the number of special committees that chief judges appointed.

Chapter 3: How the Judicial Branch Administers the Act—Process

L.

Many courts do not use their websites to provide the public with information
about the Act and about how to file a complaint.

In most circuits, staff in the clerk’s office or in the circuit executive’s office ana-
lyze complaints and present them to the chief circuit judge, often with a draft
order.

Chief judges report that, consistent with the Act, they reserve for themselves
decisions whether to undertake further inquiries about complaint allegations,
e.g., seeking a response from the judge, speaking to witnesses, or other inquiries
that go beyond simple inspection of routine documents.

In the 593-case sample (i.e., the sample that overrepresents complaints most likely
to allege conduct that the Act covers):

+  chief judge orders were ordinarily consistent with the statutory requirement
that they state reasons and with Judicial Conference policy that they restate
the complaint’s allegations; and

+ inabout half the instances chief judges undertook limited inquiries—the most
common limited inquiry took the form of an examination of the record in
the underlying court case.
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Chapter 4: How the Judicial Branch Administers the Act—Results

1.

Opverall, terminations that are not consistent with our understanding of the Act’s
requirements are rare, amounting to about 2% to 3% of all terminations.

Chief circuit judges’ rate of problematic dispositions is consistent with the rate
reported in 1993 (for the period 1980-1991) by the National Commission on
Judicial Discipline and Removal, despite the substantial increase since 1991 in
the per-judge caseload of circuit judges (including chief judges) as well as in the
number of complaints with which chief circuit judges must deal.

The rate of problematic dispositions is significantly higher, about 29%, for com-
plaints that have come to public attention. The higher rate may reflect the greater
complexity of such cases and less familiarity with their proper handling as a
result of their infrequent occurrence. The high rate in such cases is of particular
concern because it could lead the public to question the Act’s effectiveness, and
it may discourage the filing of legitimate complaints.

Most of the dispositions labeled “problematic” were problematic for procedural
reasons, in particular the chief judge’s failure to undertake an adequate inquiry
into the complaint before dismissing it. We did not attempt to determine whether
appropriate handling would have changed the substantive outcome.

Chapter 5: Activity Outside the Formal Complaint Process

1.

Based primarily upon our interviews, we conclude that informal efforts to resolve
problems remain (as the Act’s sponsors intended) the principal means by which
the judicial branch deals with difficult problems of judicial misconduct and dis-
ability.

The main problems that the informal efforts seek to address are decisional delay,
mental and physical disability, and complaints about the judge’s temperament.

The 1993 Report of the National Commission on Judicial Discipline and Removal
recommended that committees of local lawyers serve as conduits between lawyers
and judges to communicate problems of judicial behavior. The Judicial Confer-
ence endorsed the proposal but few committees have been created.

The Ninth Circuit has created a program to make counseling available at all
times both to judges who may benefit from it and to other judges who may seek
guidance as to how to deal with colleagues. Ninth Circuit judges report that the
program has proved successful.
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Recommendations

1. The Judicial Conference should authorize the chair of its Review Committee, or
a designee, to provide advice and counsel regarding the implementation of the
Act to chief circuit judges and judicial councils. The role of the Committee, while
advisory, should be sufficiently vigorous to address and ameliorate the kinds of
problematic terminations, especially in high-visibility cases, that we describe in
our report.

2. Indealing with chief judges and judicial councils in this more aggressive advisory
role, Review Committee members should stress the desirability, in appropriate
cases, of (1) chief judges’ identifying complaints, (2) transferring complaints for
handling in other circuits, and (3) appointing special investigative committees.

3. The Review Committee (aided by the Federal Judicial Center) should help chief
circuit judges, judicial council members, and circuit staff—especially those new
to their positions—to understand and administer the Act. This assistance should
consist, at least, of (1) an individual in-court orientation program for new chief
judges and (2) the development and maintenance of materials, including a com-
pendium, based on chief judges’ and councils’ interpretations of the Act, designed
to facilitate learning from past experience.

The orientation program and materials should emphasize, among other
things, (1) the role of special committees, including their powers and limitations;
(2) the meaning of statutory terms; (3) the chief judge’s authority in an appro-
priate instance to identify a complaint, particularly where alleged misconduct
has come to the public’s attention through press coverage or other means; and
(4) the desirability in an appropriate instance to transfer a complaint for handling
outside the circuit and the mechanisms for doing so.

4. The Judicial Conference should ask its Review Committee to make available (on
www.uscourts.gov) illustrative past and future chief judge dismissal orders and
judicial council orders, appropriately redacted, in order to inform chief judges,
judicial council members, and interested members of the media and the public
how chief judges and councils have terminated complaints and why. Circuit staff
should be encouraged to send orders promptly to be considered for public avail-
ability.

5. Circuit councils should ask all courts in the circuit to encourage the formation of
committees of local lawyers whose senior members can serve as intermediaries
between individual lawyers and the formal complaint process.

6. Circuit councils should require all courts covered by the Act to provide informa-
tion about filing a complaint on the homepage of the court website, as well as to
take other steps to publicize the Act’s availability.
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7. Circuit councils, through their circuit executives or the clerks of court, should
take steps to ensure the submission of timely and accurate information about
complaint filings and terminations.

8. The Administrative Office should refine two aspects of its annual report on the
Act’s administration. Table 11 should tally the number of special committees
appointed each year. Table S-22 should report council actions in the same way
that Table 11 does.

9. The Judicial Conference Review Committee should consider periodic monitoring
of the Act’s administration.

10. The Federal Judicial Center should seek to ensure that all judges understand the
Act and how it operates.

11. The Judicial Conference should make clear that it possesses the authority to
review its Review Committee decisions on appeal by complainants and judges
from judicial council orders.

12. The councils and Judicial Conference should consider giving support to programs
that provide telephonic or similar assistance for chief judges and others where
judicial disability or lack of judicial temperament is at issue.

As noted earlier, committees of the Judicial Conference are examining other mat-
ters that fall under the rubric of “judicial ethics” but that do not directly involve the
administration of the Judicial Conduct and Disability Act. One matter is compliance
with statutory standards mandating a judge’s recusal from a case when he or she
has any financial holding in the parties in litigation. Although recusal decisions are
almost always merits-related and thus not covered by the Act, litigants (and some-
times others) nevertheless file complaints alleging improper failure to recuse, and
chief judges must act on the complaints even if only to dismiss them. To reduce this
unnecessary burden, we encourage the Judicial Conference to consider mandating
use of conflict-avoidance software and other steps to reduce potential conflicts of
interest and complaints over failure to recuse. Our report notes other steps courts
have taken to try to reduce other judicial behavior that produces either complaints
under the Act or is presented to chief circuit judges informally, such as local rules
designed to avoid circuit judges’ delay in producing opinions assigned to them.

The body of this report and its appendices describe in detail our examination of
the Act’simplementation and set forth the bases for these findings and recommenda-
tions.






Chapter 1

Committee Creation and Activities; Previous Studies;
Act Provisions

Congress enacted the Judicial Conduct and Disability Act in 1980.' The Act permits
any person to file a complaint alleging misconduct by a federal judge or a federal
judge’s inability to discharge the duties of office because of a mental or physical dis-
ability and describes how such complaints are to be treated.

The Committee

Committee creation—On May 25, 2004, Chief Justice Rehnquist appointed this six-
member Committee to assess how the judicial branch has administered the Act. The
Chief Justice said “[t]here has been some recent criticism from Congress about the
way in which the Judicial Conduct and Disability Act of 1980 is being implemented,
and I decided that the best way to see if there are any real problems is to have a com-
mittee look into it.” (See Appendix A.) Chief Justice Roberts asked the Committee
to continue its work.

Members—Chief Justice Rehnquist appointed Associate Supreme Court Justice
Stephen Breyer (chair), District Judge Sarah Evans Barker of the Southern District
of Indiana, Senior U.S. Circuit Judge Pasco M. Bowman of the Eighth Circuit, U.S.
District Judge D. Brock Hornby of the District of Maine, U.S. Circuit Judge J. Harvie
Wilkinson III of the Fourth Circuit, and Sally M. Rider, administrative assistant to
the Chief Justice. All appellate judges on the Committee had served as chief judges
of their courts of appeals, and thus as chairs of their circuit judicial councils and
members of the Judicial Conference of the United States. Both district judges on the
Committee had served as members of the Judicial Conference and of its Executive
Committee, and as members of their circuits’ judicial councils. Ms. Rider was a litiga-
tor in the District of Columbia for 13 years, then served as Chief Justice Rehnquist’s
administrative assistant from August 2000 until September 2005, and she currently
serves Chief Justice Roberts in the same capacity. Appendix B has biographical sum-
maries for the Committee members.

Staff and budget—Chief Justice Rehnquist requested the directors of the Administra-
tive Office of U.S. Courts and the Federal Judicial Center to assign members of the
agencies’ staffs to assist us. Four Center employees and one Administrative Office
employee provided principal support, and other staff of both agencies provided ad-
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ditional assistance, including Federal Judicial Center editorial assistance. Appendix
C has biographical information about key staff.

We did our work with no special appropriation or grant of funds. The Federal
Judicial Center and Administrative Office absorbed the salary and travel costs of their
employees’ work for the Committee; the Center funded several small contract research
projects. Committee members’ travel for meetings came from funds appropriated for
the operation of the courts. Our individual interviews with chief circuit judges took
place when members and chief judges were both in Washington for other business,
or by telephone.

The Committee’s assignment—Chief Justice Rehnquist asked us to examine, in his
words, “the way in which the Judicial Conduct and Disability Act of 1980 is being
implemented.”

Because the great majority of complaints are resolved by dismissal by chief circuit
judges, the central task was to assess the degree to which the actions of chief judges
(and on rare occasion, judicial councils) complied with the Act.

We undertook both quantitative and qualitative research to inform our assess-
ment of the Act’s implementation by

+ assessing the number and types of complaints filed and the types of

dispositions provided by chief judges and judicial councils for statistical
reporting years 2001 through 2005, based primarily on data supplied by the
Administrative Office of the U.S. Courts (see Chapter 2);

+ documenting the processes and procedures that chief judges, judicial
councils, and their staffs use to process complaints filed under the Act, based
largely on our interviews and our staff’s interviews of current and former
chief circuit judges, and circuit staff, and also surveying court websites to
learn how, if at all, the websites provide information about the Act (see
Chapter 3);

+ analyzing three different sets of complaint dispositions for compliance with
the Act and measuring the actions of chief judges and judicial councils
against standards we developed for assessing compliance with the Act (see
Chapter 4); and

+ seeking to learn, through our interviews, about informal efforts to identify
and resolve allegations of misconduct and disability (see Chapter 5).

We present recommendations in Chapter 6.

The Committee met five times, each time in Washington, D.C., starting with an
organizational meeting on June 10, 2004. The last meeting was on June 28, 2006, to
review findings and recommendations for this final report.

As of August 14, 2006, we received 105 unsolicited submissions from 48 indi-
viduals (for example, one individual sent us six separate packets over several months
objecting to a chief judge’s dismissal of his complaint, which we later realized was

12
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case C-9, discussed in Chapter 4). Of the 48 individuals who communicated by letter
or fax, as best we can determine:

+ 22 protested a judicial decision or sent copies of filings in litigation;
+ nine protested the disposition of a misconduct complaint under the Act;
+ five alleged federal judicial misconduct (e.g., bias or conspiracy);

+ 11 alleged misconduct by state judges or non-judicial officials (e.g., a U.S.

attorney); and

+ five asked to meet with the Committee.

We sent a postcard acknowledging receipt of each submission and giving the cita-
tion of the Act as the proper vehicle for filing misconduct and disability complaints;
because we had no authority to act on individual complaints, we took no other ac-
tion.

Previous studies of the Act and its administration

The Act’s administration has been the object of one major inquiry: that of the Na-
tional Commission on Judicial Discipline and Removal, which Congress created in
1990% and which filed its report in 1993.° The Commission’s statutory charge, size,
and funding, and thus its report and numerous supporting studies, went well beyond
our narrower mandate: The report and studies covered the varied means available
and potentially available to Congress and the executive branch in dealing with judicial
misconduct and disability, as well as the administration of the 1980 Act and related
actions within the judicial branch. The Commission made various recommendations,
principally to the judicial branch, concerning the Act, its administration, and related
matters, most of which have been implemented.
As to the Act’s administration, the Commission observed:*
It would be surprising if a rigorous evaluation of experience under the
1980 Act had unearthed no instances where those charged with its
implementation failed to treat complaints with the seriousness they
deserved. The Commission identified such instances, but not many.

The Commission based this conclusion on its own analysis, informed by sev-
eral research inquiries undertaken for the Commission, including Jeffrey Barr’s
and Thomas Willging’s Federal Judicial Center study of chief judges’ disposition of
complaints and their informal resolution of allegations,” Charles Geyh’s analysis of
methods of judicial discipline other than those provided in the Act,® and Richard
Marcus’s review of public orders relating to complaints and the products of the
Barr/Willging interviews.’

In 2002, the chair and ranking member of the House Judiciary Subcommittee on
Courts, the Internet, and Intellectual Property asked the Federal Judicial Center for
some follow-up research on chief circuit judge orders dismissing complaints, which

13
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the study found were generally in compliance with a specific statutory requirement
and another Judicial Conference recommendation.?

Beyond the National Commission report, supporting research, and the 2002 FJC
follow-up study of the Act’s administration, there have been several case studies on
the disposition of highly publicized complaints filed under the Act in the 1980s,” and
at least two articles describing how real or asserted misconduct or disability problems
were handled informally in the shadow of the Act."

The Act’s major provisions

Congress enacted the Judicial Councils Reform and Judicial Conduct and Disability
Act of 1980 to make circuit judicial councils more effective governance agencies by
broadening their membership and enhancing their authority, including providing a
formal means by which individuals could seek review of judicial behavior apart from
decisions in cases. The sections that constitute the Judicial Conduct and Disability Act
came after more than ten years of debate about the most appropriate federal judicial
administrative structure to receive and process complaints of judicial misconduct
and disability and the constitutional permissibility of various types of sanctions that
could be statutorily authorized."" The Act has been amended only twice. Congress
enacted minor revisions in 1990,'* and in 2002 recodified the Act as a separate chapter
in title 28." Appendix D reproduces the Act in its codified form.

Figure 1 provides an overview of the Act’s process for presenting and dealing with
complaints of judicial misconduct and disability. The great majority of complaints
end with the chief judge dismissal order or council refusal to upset that order.

Because of the complexities of processing a complaint, we describe the statutory
steps in some detail.

Initiating the complaint—Section 351(a) authorizes “[a]ny person alleging that a
judge has engaged in conduct prejudicial to the effective and expeditious administra-
tion of the business of the courts, or alleging that such judge is unable to discharge
all the duties of office by reason of mental or physical disability” to “file with the
clerk of the court of appeals for the circuit a written complaint containing a brief
statement of the facts constituting such conduct.” Section 351(c) directs the clerk to
transmit the complaint to the chief circuit judge (or, if the chief judge is the object
of the complaint, to the active judge on the court of appeals who is senior in service)
and to the judge complained against. (Complaints against International Trade Court
or Federal Claims Court judges are handled by those courts’ chief judges.)

Section 351(b) authorizes the chief judge, by written order, to “identify” a com-
plaint (begin the process) on the basis of “information available to the chief judge”
and “thereby dispense with filing of a written complaint.”
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Figure 1. Flowchart of Major

Steps in Complaint Processing

Complaint initiated

by chief judge, copy to subject judge.

by complainant or
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inquiry,” but “shall not undertake to make finding of facts
about any matter that is reasonably in dispute.”

\/

Issue written order (1) that dismisses
complaint as not in conformity with stat-
ute, as merits-related, as frivolous, or as
lacking in factual foundation or (2) that
concludes complaint on basis of correc-
tive action taken or intervening events.
Complainant may petition judicial coun-
cil to review dismissal order.

Chief judge may:

Y

or Appoint a special
committee to in-
vestigate complaint,
report to judicial
council.
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Council, upon receipt of special
committee report, may conduct ad-
ditional investigation, dismiss com-
plaint, take action authorized by
statute, or refer complaint to Judicial
Conference for action, including ref-
erence to House of Representatives
for possible impeachment.

Y

Complainant or judge aggrieved
by council action may petition
Judicial Conference for review.
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Chief judge review—Section 352 (a) directs the chief judge to “expeditiously review”
every complaint. The purpose of the review is “not . . . to make findings of fact about
any matter that is reasonably in dispute.” The purpose is to determine if the complaint
should be dismissed or the proceedings concluded, or, alternatively, if a special com-
mittee should investigate disputed facts. Section 352(a) authorizes the chief judge to
“conduct a limited inquiry” to determine “whether appropriate corrective action has
been or can be taken without the necessity for a formal investigation” or whether the
complaint states facts that “are either plainly untrue or incapable of being established
through investigation” by a special committee. The Act says a limited inquiry may
include the chief judge’s seeking a response from the subject judge; oral or written
communications by the chief judge or staff with the judge, the complainant, or other
witnesses; and examination of relevant documents.

After completing the section 352(a) review, the chief judge, under section 352(b),

must either:

+  Terminate the complaint by (1) dismissing it as (a) “not in conformity with
section 351(a)” (i.e., alleging conduct not covered by the Act); (b) “directly
related to the merits of a decision or procedural ruling”; (¢) “frivolous, lacking
sufficient evidence to raise an inference that misconduct has occurred, or
containing allegations which are incapable of being established through
investigation”; or (d) “lack[ing] any factual foundation or . .. conclusively
refuted by objective evidence”; or (2) “conclud[ing] the proceeding” because
“appropriate corrective action has been taken or ... action on the complaint
is no longer necessary because of intervening events.” Section 352 directs the
chief judge to dismiss the complaint or conclude the proceeding by “written
order, stating his or her reasons” and provide the order to the complainant
and subject judge. Either may petition the judicial council to review the
order; a council’s denial of a petition is, as interpreted to this point, “final
and conclusive.”

or

+  Appoint “aspecial committee to investigate the factsand allegations contained
in the complaint” and so advise the complainant and subject judge. The chief
judge is to serve on the committee and to appoint to the committee “equal
numbers of circuit and district judges of the circuit” (section 353(a)).

Special committee investigation and judicial council action—Section 353(c) directs
the special committee to “conduct an investigation as extensive as it considers nec-
essary” and expeditiously to “file a comprehensive written report thereon” with the
circuit council, presenting the committee’s findings and its recommendations for
council action.

Section 354 authorizes the council to undertake any additional investigation it
finds necessary and to either dismiss the complaint or take any of a range of actions
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as to the subject judge, including the following: a temporary halt in case assignments;
a private or public censure; certifying a district or circuit judge’s disability pursuant
to 28 U.S.C. § 372(b); requesting such a judge’s voluntary retirement; or ordering
the removal from office of term-limited judges (according to statutory procedures).
Section 357 authorizes the complainant or subject judge to petition the Judicial
Conference to review council actions taken under section 354. The council may also
refer judicial misconduct to the Judicial Conference for its action, including advising
the House of Representatives that impeachment may be warranted.

Judicial Conference action—Section 354 authorizes the judicial council to refer any
action to the Judicial Conference for resolution and to advise the Conference of any
judicial conduct that may constitute grounds for impeachment, which the Confer-
ence may refer to the House of Representatives. Section 331 of title 28 authorizes the
Judicial Conference to establish a “standing committee” to exercise its functions under
the Act, and, pursuant to that authority, the Conference established its Committee to
Review Circuit Council Conduct and Disability Orders (Review Committee).

Other provisions deal with written notice requirements; subpoena power of special
committees, councils, and the Judicial Conference and its Review Committee; con-
fidentiality of proceedings; and the effect of felony convictions on judges’ authority
to decide cases and creditable service for taking senior status. Section 359(a) bars a
judge who is the subject of special committee, judicial council, or Judicial Conference
proceedings from serving on the circuit judicial council, the Judicial Conference, or
the Conference’s Review Committee.

[llustrative Rules and Committee Standards

Section 358 authorizes judicial councils to adopt “rules for the conduct of proceed-
ings” under the Act. In 1986, a special committee of the chief judges of the courts of
appeals formulated Illustrative Rules Governing Complaints of Judicial Conduct and
Disability (AO 2000) for circuit councils to consider adopting; the Review Commit-
tee revised them in 2000. Most circuit councils have adopted the Illustrative Rules
verbatim or with slight modifications.

For our research, we developed “Standards for Assessing Compliance with the
Act,” in order to promote uniformity in Committee and staff assessments of com-
plaint dispositions. The Standards (see Appendix E) draw from the Illustrative Rules
and observed patterns of chief judge and judicial council actions in applying the Act.
Chapter 4’s assessments of complaint terminations quote the Standards applicable
to the particular aspect of the Act at issue.
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Chapter 2

Complaints Terminated; Source, Nature, and Object;
Types of Dispositions, 2001-2005

This chapter presents an overall description of all complaints terminated in fiscal
years 2001 to 2005 (October 1, 2000, through September 30, 2005).

Key findings:

1. The number of terminated complaints peaked in 1998 and has hovered between
600 and 800 per year since then.

2. Almost all complaints are filed by prisoners or litigants.
3. Almost all complaints allege misconduct rather than disability.

4. Almost all complaints are dismissed by the chief judge; 88% of the reasons given
for dismissal are that the complaint relates to the merits of a proceeding or is
unsubstantiated.

5. The circuits vary considerably in the time they take to terminate complaints.

6. There are mistakes in the data that circuits submit to the Administrative Office
of the U.S. Courts for national statistical reports on the Act’s administration;
perhaps most serious, for the period we examined, the circuit data underreported
the number of special committees that chief judges appointed.

Source of data

Circuit staff submit an “AO Form 372” to the Administrative Office for each termi-
nated complaint (see Appendix F). The form classifies the complaining party or par-
ties, the type (but not the names) of judge(s) complained about, the general nature
of the complaint, the disposition of the complaint by the chief judge, and action, if
any, by the judicial council. The AO compiles these data annually for Tables 11 and
S-22 of Judicial Business of the United States Courts (see Appendix G), meeting the
Act’s reporting mandates.'*

The AO provided our staff the forms for the 3,670 complaints reported terminated
from 2001 through 2005—these forms are the source of most of the information in
this chapter. Additional information came from the actual case files for 604 of those
complaints. (Our staff went through a sample of 593 case files from 2001-2003, and
an additional 11 from dispositions after 2003, as part of the Committee’s assessment
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of whether chief judges and judicial councils resolve complaints consistently with
the Act’s requirements. See Chapter 4.)

Complaints terminated

Table 1 shows that during 2001 through 2005, the 12 regional circuits and three na-
tional courts terminated at least 3,670 complaints, an average of 734 per year. (“At
least” signifies that the drop in terminations in 2005 is almost surely an artifact of
some circuits’ late reporting of terminations near the end of the year, as explained
in Table 1’s * note.) The number of terminations varies by size of circuit, but with
controls for the number of judges, most circuits fell within a range of plus-or-minus
ten of the overall average of 44 complaints per 100 non-senior judges per year. The
District of Columbia Circuit is the exception with 83 complaints. (To be clear, the
ratio’s numerator includes all complaints, those against active status judges as well as
against senior judges; the denominator, though, excludes senior judges, for two rea-
sons. One is to allow the next paragraph’s comparison with termination data in earlier
years, assembled for the National Commission on Judicial Discipline and Removal.
The second reason is the difficulty of knowing how many senior status judges at any
point are in fact doing no judicial work and thus far less likely to attract complaints.
Including them in the denominator reduces the ratio of complaints per judge, but,
we found, has little effect on the rank order of circuits that can be extracted from
Table 1. The Administrative Office data do not distinguish complaints filed against
senior judges from those against active judges.)

Figure 1 shows that the number of complaints peaked in 1998 and has stayed
high since then. And complaints have increased more than the number of judges.
Complaints in 1992 were about 24 per 100 non-senior judges in the eight circuits
studied (354 complaints and 1,489 non-senior judges'’). From 2001-2005, nation-
ally there were an average of 44 complaints per 100 non-senior judges annually, as
shown in Table 1.

There is some speculation that the 1996 Prison Litigation Reform Act'® may help
explain this increase in filings over the last eight to ten years by causing an increase in
complaints filed by prisoners—41% of all complaints filed in 2001-2005 (see Table
2). That Act requires most prisoners who seek to file litigation in forma pauperis
(including challenges to their convictions) to pay at least some portion of the filing
fee and costs assessed through charges to their prison accounts.'” There is no charge,
however, for filing a complaint under the Judicial Conduct and Disability Act. This
causal relationship is speculation, though, in part because we do not have informa-
tion on the proportion of complaints filed by prisoners prior to 1996.
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Table 1. Complaints Terminated in 2001-2005*

Non-senior Annual rate
judges in of complaints
service per 100

Total 2001 2002 2003 2004 2005 on9/30/03  non-senior judgest

All circuits 3,670 652 779 754 819 666 1,658 44
Ist 121 16 25 17 40 23 64 38
2d 382 75 93 71 52 91 136 56
3d 225 52 48 44 34 47 122 37
4th 316 61 62 72 73 48 127 50
5th 470 90 95 97 98 90 186 51
6th 357 76 98 72 64 47 151 47
7th 152 39 29 33 35 16 113 27
8th 324 41 57 88 93 45 110 59
9th 622 98 125 126 153 120 297 42
10th 196 30 47 42 44 33 113 35
11th 372 57 61 72 102 80 175 43
D.C. 116 17 36 12 29 22 28 83
Fed. 5 — — 2 2 1 12 8

CIT 2 — — 2 — — 9 4

CFC 10 — 3 4 — 3 15 13

* These figures vary slightly from the figures for terminated complaints in Table S-22 of the 2001 through 2005 Judicial
Business of the United States Courts; those tables do not include the complaints reported very late in the yearly process.
The 2005 figures in Table 1 do not include reports submitted after the reporting period and therefore underestimate
the number of terminated complaints in that year to an unknown degree. The figures in this table correspond more
closely to the figures in Table 11 of Judicial Business, which presents summary information about terminations.

+ Computed by dividing the total number of complaints by five to determine the average number of complaints per
year, dividing this figure by the number of non-senior judges in service on September 30, 2003, and then multiplying
by 100.
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Figure 2. Complaints Terminated by Year, 1982-2005
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Complainants

The numbers in this and the next sections reflect participations in the process rather
than individuals. One complainant may participate more than once (file more than
one complaint) or name two or more judges in a complaint, and one judge may
receive more than one complaint.

Litigants and prisoners dominate the complaint process. Table 2 indicates that
during the five-year period:

litigants constituted 51% (1,988 of 3,912) of the complainants;

prisoners account for an additional 41% (1,588) (most prisoners who file
complaints are also litigants, but AO Form 372 codes prisoners and litigants
separately);

complaints by court officials were especially rare, averaging only one per
year;

complaints by other public officials were also rare—the figure is somewhat
distorted by the single complaint that was submitted by 15 House members
(which we discuss in Chapter 4 as case C-17); and

“otherpersons,”who constitutedapproximately 6% (229) of the complainants,
are usually relatives of litigants or prisoners, or unrelated persons (including
nonprofit organizations) with an interest in a particular case.
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Table 2. Types of Complainants

Court Public Other
Total*  Litigant  Prisoner’ Attorney official  official  persons

Total 3,912 1,988 1,588 81 5 21 229
1st 123 69 45 4 1 — 4
2d 403 266 97 5 — 16 19
3d 284 123 92 8 — 1 60
4th 437 262 155 3 — — 17
5th 476 153 304 9 — — 10
6th 365 163 163 7 — 2 30
7th 152 76 67 2 — 1 6
8th 324 90 217 9 — — 8
9th 637 392 191 13 1 — 40
10th 203 100 96 4 — — 3
11th 373 193 138 13 — — 29
D.C. 116 88 23 3 — 1 1
Fed. 5 5 — — — — —
CIT 2 1 — — 1 — —
CEC 12 7 — 1 2 — 2

* A complaint may be filed by more than one complainant and by more than one type of complainant.

1 Most prisoners’ complaints related to their earlier civil or criminal litigation and might have been more
accurately classified as a complaint by a former litigant.

Judges complained against

During the five-year period, complaints named judges more than 5,000 times. (This
refers not to 5,000 individual judges but to the number of times a judge was named
in the complaints.) Considerably fewer individuals served as judges during those five
years, which means that some judges were named more than once. District judges
were approximately 56% (2,887 of 5,176) of the judges named. Appellate judges
were named about 24% (1,262) of the time, with magistrate judges and bankruptcy
judges named less often.

The data cannot provide the number of individual judges complained about
because the AO records do not identify judges by name. It appears unlikely, however,
that each federal judge serving in the period received at least one complaint, or that
a few judges received them all. Rarely did two unrelated complaints in our 593-case
sample name the same judge.
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Table 3. Types of Judges Named in the Complaints

Total instances

of judges Appellate District Magistrate ~ Bankruptcy
being named judges judges judges judges

Total 5,176 1,262 2,887 850 177
Ist 187 59 99 16 13
2d 383 76 236 63 8

3d 225 31 136 37 21

4th 494 125 287 73 9

5th 470 101 234 125 10
6th 477 84 318 62 13
7th 195 36 139 13 7

8th 668 133 353 166 16
9th 1,205 379 617 156 53
10th 262 56 151* 45 10
11th 371 65 201 89 16
D.C. 214 104 104 5 1

Fed. 13 13 — — —
CIT 2 — 2 — —
CEC 10 — 10 — —

* A complaint filed in the Tenth Circuit named a judge serving on the Court of International Trade
along with three judges from the Tenth Circuit. That Court of International Trade judge is coded as a
Tenth Circuit district court judge since the complaint was considered by the Tenth Circuit.

Naming more than one judge in a complaint occurred in approximately 12% of
the terminated complaints. Complaints against multiple appellate judges were most
common, occurring in 30% of the complaints that named an appellate judge. Such
complaints often named the entire panel in response to an unsuccessful appeal, and
on occasion named the trial judge(s) in the case. Table 4 shows that nationally, each
appellate judge received annually an average of 1.58 complaints. When we control for
number of judges, appellate judges were named at a rate almost twice that of district
judges. Approximately 2% of the complaints named more than five judges.
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Table 4. Annual Rate of Complaints for Different Types of Judges*

Appellate District Magistrate Bankruptcy
judges judges judges judges
All circuits 1.58 0.86 0.33 0.11
Ist 1.97 0.71 0.19 0.20
2d 1.27 0.86 0.28 0.07
3d 0.52 0.49 0.22 0.21
4th 1.92 1.13 0.36 0.08
5th 1.35 0.58 0.39 0.08
6th 1.40 1.04 0.30 0.07
7th 0.65 0.60 0.09 0.05
8th 2.96 1.68 0.81 0.18
9th 2.92 1.15 0.32 0.16
10th 0.93 0.84 0.20 0.10
11th 1.18 0.60 0.29 0.09
D.C. 2.31 1.39 0.33 0.20
Fed. 0.22 — — —
CIT — 0.04 — —
CFC — 0.13 — —

* Computed by dividing by five the total number of times each type of judge was named in a com-
plaint and dividing this figure by the number of non-senior judges of that type in service on Septem-
ber 30, 2003. This table differs from Table 1 in that this table focuses on the number of times judges
are named in the complaints, not the number of complaints.

Allegations

Table 5 indicates that misconduct allegations far outweighed disability allegations.
Of the 5,227 allegations, only 190 (3.6%) were for conduct related to mental or
physical disability. Among all allegations, by far the most common were charges of
prejudice or bias (28.4%) and abuse of judicial power (23.4%), together constituting
52% (2,733 of 5,277) of all allegations. The “other” category constitutes 17% (933)
of the allegations.
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Action taken by the chief judge

Section 352(a) of the Act tells chief judges to review complaints “expeditiously.” The
commentary to Illustrative Rule 4 says that “it would be a rare case in which more
than sixty days is permitted to elapse from the filing of the complaint to the chief
judge’s action on it.” Table 6 shows that, nationwide, 38% of the complaints consumed
more than 60 days to disposition. Individual circuits’ processing times vary greatly.
In the Seventh Circuit, half of the complaints were resolved within eight days, and
in the Fifth Circuit, half within 13 days. By contrast, in the Second Circuit, half the
complaints were resolved within 150 days, and 2% were resolved within 60 days.

These figures include, as to dismissed complaints, only those in which the com-
plainant did not petition the judicial council to review the chief judge dismissal
order under section 352(c). Complainants sought review of 44% of the chief judge
orders, and in those cases the AO data do not include the date the complaint was
terminated by the chief judge. But there is no reason to believe those dismissals differ
from unappealed dismissals as to the time from filing to chief judge order.

Table 6. Time to Disposition by Chief Judge

Complaints (with no Days to resolve Percent consuming
petitions to council) 50% of complaints more than 60 days
All circuits 2,034 45 38%
Ist 38 74 60%
2d 202 150 98%
3d 96 25 12%
4th 170 24 3%
5th 196 13 2%
6th 181 45 35%
7th 116 8 6%
8th 206 62 54%
9th 390 48 19%
10th 90 29 10%
11th 283 109 78%
D.C. 55 26 9%
Fed. 5 56 60%
CIT 2 164 100%
CFC 6 226 83%
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Table 7 shows the reasons chief judges gave in their orders dismissing complaints
or concluding proceedings; orders frequently give more than one reason. Reasons
included:

+ allegations directly related to the merits of a judicial decision (52%, or 2,668

of 5,141 reasons offered);

« “frivolousness,” i.e., the complaint lacked adequate factual specification in
support of the allegations, or a limited factual inquiry by the chief judge
revealed that the allegations could not be proven (36%, or 1,835 of 5,141
reasons offered)—“frivolous” and “merits-related” were often mentioned
together in a dismissal;

+ complaint not in conformity with the statute (11%, or 564 of 5,141 reasons
offered), such as misconduct charges against someone other than a judge;
and

+ appropriate corrective action had already been taken, or action was no longer
necessary because of intervening events (approximately 1%, or 74 of 5,141
reasons offered).

Table 7. Reasons Given in Chief Judge Dismissal Orders

Total Directly Appropriate  Action no longer
reasons for Nonconformity related to corrective  necessary due to
disposition*  with statute merits Frivolous action taken intervening events
Total 5,141 564 2,668 1,835 32 42
Ist 254 53 90 108 1 2
2d 665 152 281 227 3 2
3d 419 20 214 180 3 2
4th 464 60 253 148 3
5th 608 9 390 202 3 4
6th 370 61 243 62 3 1
7th 170 17 93 57 2 1
8th 450 87 182 165 8 8
9th 921 40 412 461 7 1
10th 210 9 165 35 1 —
11th 440 8 269 145 1 17
D.C. 152 45 62 44 — 1
Fed. 5 — 5 — — —
CIT 1 — 1 — — —
CFC 12 3 8 1 — —

* Chief judges often cite multiple reasons for the disposition. Table S-22 of Judicial Business of the United States Courts
records only one basis for the disposition by the chief judge.
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Judicial council actions; special committee appointments

The complainant petitioned the judicial council to review the chief judge’s order in
44% (1,592 of 3,627) of the dismissed or concluded complaints. According to the
data submitted to the AO (the data, as we note below, appear mistaken in part), the
councils in each instance either denied the petition or, pursuant to a few circuits’
practice, granted the petition and then dismissed it on the merits.

Table 8 shows the dispositions of matters in which the chief judge did not dis-
miss the complaint or conclude the proceeding. The table is based on the AO 372
forms the circuits submitted to the AO for 2001-2005; the 593 actual case files our
staff examined for terminations in 2001-2003; and 11 case files they examined for
terminations in 2004—2005 (11 high-visibility cases).

According to these data, chief judges appointed nine special committees to in-
vestigate 15 complaints filed against nine judges. The judicial councils:

+ dismissed six complaints filed against five judges;

+ imposed public censure on two judges (involving a total of seven complaints)
and private censure on one judge (involving one complaint); and

+ imposed “other discipline” on one judge (according to AO data; the case file
is sealed).

Table 8. Special Committees and Council Action

2001-2003 2004-2005 2001-2005
Circuit data  Files Total Circuit data Total
Special committees
Appointed 1 5 6 3 9
Complaints investigated 8 7 15
Council actions as to the
nine judges complained against
Complaints dismissed 3 2% 5
Imposed public censure 1t 1* 2
Imposed private censure 1 1
Imposed “other discipline”* 1# 1+

* According to circuit-supplied data, the judicial council dismissed all seven complaints considered by the three
special committees appointed in 2004 and 2005. However, our investigation of 11 high-visibility cases after 2003,
reported in Chapter 4, included one special committee investigation of five related complaints, in response to
which the council issued a public censure (case C-17 in Chapter 4).

+ Two related complaints combined in one special committee investigation and council action.

¥ Sealed record.
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According to data submitted to the AO, in no instance during this five-year period
did the councils exercise their authority to direct the chief judge to take action against
a magistrate judge, certify a judge as disabled, or request voluntary retirement.

Errors in the circuit-reported data

Cross-checking 593 of the over 2,000 AO-372 forms for 2001-2003 dispositions
against the actual case files revealed some errors in the data the circuits submitted to
the AO. (As noted, our staff examined 593 actual case files for 2001-2003, but only
11 files for 2004-2005; had they examined a larger number of 2004-2005 files, they
may have found more errors.)

We do not question the overall picture presented by the circuit-submitted data
but are concerned about the apparent underreporting of matters not dismissed by
the chief judge. More specifically:

+ As noted above, the 593 files revealed six special investigative committee

appointments in 2001-2003, but the circuit data reported only one of them.
Table 11 of the 2003 Judicial Business of the United States Courts reports the
work of all six committees only because AO staff identified them through a
supplemental telephone survey.

+  The circuit-submitted data include no instance where a council, rather than
deny a petition to review a chief judge’s dismissal, instead sent the matter
back to the chief judge for appointment of a special committee. The case files,
however, reveal one such council action (discussed as case C-3 in Chapter
4).

+  The circuit-submitted data reveal no instances in which the council ordered
a suspension in the assignment of new cases. However, the case files reveal
that in one instance of public censure (discussed as case C-16 in Chapter 4),
the council also imposed a minimum of six months leave of absence, which
would have suspended the assignment of new cases.

+  Court personnel sometimes misclassified complaining litigants and
prisoners as “other persons.” Also, the forms identify attorneys as filing only
2% (81) of the complaints from 2001-2005, but the 593 case files for 2001-
2003 reveal several attorney complainants whom the corresponding forms
misclassified as “other persons,” probably because they did not participate
in the underlying case. Thus, the total population of complaints includes
at least slightly more attorney complainants than indicated in the circuit-
provided data.

+ Examination of the case files reveals, as Barr and Willging found in 1993,
that circuit staff’s coding of allegations often varied among the circuits.
Some use the “other” designation to include narrower issues that are related
to the existing categories shown above in Table 5.

These discrepancies undergird our seventh recommendation in Chapter 6.
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Chapter 3

How the Judicial Branch Administers the Act—Process

This chapter describes the processes and procedures the regional circuits use for
implementing the Act. (We have not included the three national courts in these
descriptions because they receive very few complaints and their structural arrange-
ments are different from those of the regional circuits.)

Key findings:

1. Many courts do not use their websites to provide the public with information
about the Act and about how to file a complaint.

2. In most circuits, staff in the clerk’s office or in the circuit executive’s office ana-
lyze complaints and present them to the chief circuit judge, often with a draft
order.

3. Chief judges report that, consistent with the Act, they reserve for themselves
decisions whether to undertake further inquiries about complaint allegations,
e.g., seeking a response from the judge, speaking to witnesses, or other inquiries
that go beyond simple inspection of routine documents.

4. In the 593-case sample (i.e., the sample that overrepresents complaints most
likely to allege conduct that the Act covers):

* chief judge orders were ordinarily consistent with the statutory requirement
that they state reasons and with Judicial Conference policy that they restate
the complaint’s allegations; and

* in about half the instances chief judges undertook limited inquiries—the
most common limited inquiry took the form of an examination of the record
in the underlying court case.

Providing information about the Act

Before describing circuit-level procedures for resolving complaints, we answer a
broader question: What do federal courts do to make individuals aware of the Act,
what it covers and does not cover (e.g., the merits of judicial decisions), and how to
file a complaint? We did not have the resources to study the degree to which courts
use all the means available to them to make this information available, e.g., through
notices posted in the clerk’s office and speeches to bar or civic groups. We therefore
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determined to assess the availability of information on the courts’ websites. In 2002,
the Judicial Conference (on the recommendation of its Review Committee and two
members of Congress) urged “every federal court to include a prominent link on its
website to its circuit’s forms for filing complaints of judicial misconduct or disability
and its circuit’s rules governing the complaint procedure.”"

Our research staff examined all court of appeals and district court websites; they
spot-checked bankruptcy court websites sufficiently to justify the impression that
patterns in the bankruptcy courts would be similar to those observed in the district
courts.

This research entailed three questions:

+ Did the website include information about the complaint process, and, if so,

what information?

+ Was the information available on the homepage, or did a user have to open
some other place on the website to get the information, and, if so, what was
the title or designation of that link?

+  How many “clicks” were required to get to the information?

The main research was performed in the spring of 2005; spot checks in the spring
of 2006 suggest only a few changes from the situation observed in 2005.

Courts of appeals

At the time of the research, all 13 courts of appeals websites included information
about the Act. The information in each instance was the judicial council’s rules
governing complaint filing and processing and the form for filing (or a statement
that no form was necessary but identifying the information necessary to include in
a complaint); a few websites included a brief explanatory preface to the rules.
+  Three websites had the information about the Act on the homepage, under
titles such as “Judicial Misconduct.”

+ Eight required one click beyond the homepage.
+ Two required at least two clicks.

The link on the homepage typically was “Rules and Procedures” or some varia-
tion.

District courts

A person who wanted to file a complaint against a district judge would turn to the
respective court of appeals website only if he or she were familiar with the Act’s filing
requirements. One not familiar with the Act would turn naturally to the website of
the district of the subject judge. That no doubt is why in 1994 the Judicial Conference
urged each district court to include in its local rules a reference to the Act and the
circuit’s rules,” and, as noted, in 2002 the Conference urged each court to prominently
display on its webpage links to the complaint form and to the circuit rules.”
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Our research staff could find no information about the complaint procedure
on 53 of the 94 district websites examined in 2005. Of the 41 sites that had some
information at the time of the research:

+ four had the information on the homepage itself;

+ amajority required one click to get the information;

« 15 had the information in their local rules;

* 12 had the information under “General Information” or some variation;
other links were “Forms,” “FAQs,” “Judges,” and “Links”; and

+ 28 had links to the circuit’s rules and complaint form; 13 told the user to
obtain the information by calling, writing, or visiting the office of the circuit
clerk or executive, or, in a few instances, the district clerk’s office.

Sites that included complaint information in their local rules typically provided
the user no onscreen cue that the rules had the information. The user would have to
surmise that the “Local Rules” would provide information on filing a complaint, then
open the local rules, then surmise that the civil rules, not the criminal rules, had the
information (in almost all districts), and then scroll through the rules or their table
of contents looking for a heading such as “Judicial Complaints,” which were typically
located in the 80s (e.g., local civil rule 83).

In any event, it appears that providing easy website access to information about
filing complaints does not result in a higher rate of complaints filed. Our research staff
compared data on website information availability with the number of complaints
(adjusted for the number of judges) and found no consistent statistically significant
relationship.

Appendix H includes two websites that provide ready access to information that
would assist persons seeking to learn about the complaint process.

Initial analysis of the complaint

We turn now to describe how the circuits process complaints once filed. These descrip-
tions are based on staff interviews and follow-up inquiries in the spring of 2006.

In two regional circuits, the complaint goes directly to the chief judge’s chambers.
In the other ten circuits, a staff person outside the chief judge’s chambers is respon-
sible for at least some initial review of the complaint and, in most cases, preparation
of a draft order or a memorandum analyzing the complaint, or both. That task falls
to the

+  circuit executive’s office in five circuits;

« clerk’s office in three circuits;

+ staff attorney’s office in one circuit; and

+ appellate conference attorney’s office in one circuit.
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Atleast four circuits provide for some review of this staff-prepared material before
it goes to the chief judge, usually by another staff person in the same office.

Submission to the chief judge

In five of the ten circuits in which the complaint does not go directly to the chief
judge’s chambers, the chief judge receives, along with the complaint, a draft order and
supporting memoranda. In the other five, the chief judge receives the complaint, the
draft order and analysis, and, if appropriate, supporting material that the staff finds
relevant and readily available in the public record, such as docket sheets.

Chief judges told us that the staff typically alerts them to unusual complaints.
One said in an interview, for example, that the chief deputy “might alert me that
there’s something tricky,” giving as an example one of the high-visibility complaints
we discuss in Chapter 4. “In such cases,” the chief judge continued, “we may want an
answer from the respondent judge.”

Chief judge orders

In finalizing the disposition order, chief judges report that they may revise the staff-
prepared orders to some degree. One former chief judge said the staff person “would
send me a proposed disposition. I would do light editing on [the] draft, and that was
that. For those few cases that were not insubstantial, I would do the further work,
[the staff person] was not involved. Then I would get help from a law clerk if there
were legal questions.”

One particular issue is whether the chief judge, in orders dismissing or conclud-
ing a complaint, has

«  “stat[ed] his or her reasons” (section 352(b) of the Act); and

«  “setforththeallegations of the complaint and the reasons for the disposition,”

as recommended by the Judicial Conference.*

The AO-372 forms that circuits provide the AO do not indicate how often chief
judge dismissal orders comply with these provisions. However, as explained in
Chapter 4, our staff reviewed the case files of a sample of 593 cases drawn from all
terminations in 2001 through 2003. These files provide information about procedural
characteristics of the complaint dispositions that the AO forms do not provide. As
explained in Chapter 4, the sample complaints are more likely than a sample of com-
plaints drawn totally at random to allege conduct that is the focus of the Act. One
cannot assume that the percentages below would necessarily obtain in an analysis of
all terminations.

With that caveat, the chief judge orders that terminated the complaints in the
593-case sample almost always restated an allegation from the complaint (92% of
the orders) and offered reasons that supported the disposition (86% of the orders).
These compliance levels are quite similar to those found in the 2002 study of a sample
of complaints drawn completely at random, as shown in Table 9.
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Table 9. Percentage of Orders Restating Allegations
and Giving Reasons, 2002 and 2004

2002 random sample* 2004 stratified sample
Restated allegations 89% 92%
Stated reasons 88% 86%

The reasons offered in the 593-case sample usually involved citation to the
council’s rules for processing complaints (67% of the orders) or to a previous order
of the circuit council (24% of the orders). They rarely cited the Code of Conduct for
United States Judges (4% of the orders) or advisory opinions issued by the Codes
of Conduct Committee of the Judicial Conference of the United States (2% of the
orders).

In Committee interviews, chief judges emphasized the importance of both these
elements (restatement of allegations and the reason for the disposition) of their
orders. For example, “[t]he complainant has a reasonable expectation of a reasoned
resolution, so we don’t do boilerplate.” “The complainant should know from our
public order that I did read the complaint, even if complainant doesn’t like my dis-
position.” Another said, “I try to be careful and forthcoming in the dismissal orders.
Not just ‘You lose, but to explain politely, even to a complainant who is using the
wrong procedure, why the complaint doesn’t work. This is necessary to accord the
process some dignity.”

Limited inquiries

Section 352(a) authorizes the chief judge to “conduct a limited inquiry for the purpose
of determining (1) whether appropriate corrective action has been or can be taken
without the necessity for a formal investigation; and (2) whether the facts stated in
the complaint are either plainly untrue or are incapable of being established through
investigation.” Section 352(a) says a limited inquiry can include the chief judge’s seek-
ing a response from the subject judge and can include the chief judge or his or her
staff designees communicating orally or in writing with the judge, the complainant,
or other witnesses, and examining relevant documents.

The circuits are fairly consistent as to when inquiries go beyond the face of the
complaint. In all circuits, staff in or outside the chief judge’s chambers have the au-
thority to attach the docket sheets, and perhaps transcripts, in the underlying case if
they believe those materials will aid the chief judge in evaluating the complaint and
proposed disposition. (Personnel in three circuits emphasized that the chief judge’s
approval is necessary before staff may order a transcript produced at government
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expense.) And, of course, the chief judge may always call for transcripts or docket
sheets in cases where the staff did not provide them. Three circuits reported that
staff may make minor inquiries of the subject judge or a witness without consulting
with the chief judge. For example, one staff member said in an interview that if a
complaint alleged a pattern of delay but the judge’s statistics indicated none, the staff
member might ask the judge about it.

In all circuits, though, it is for the chief judge alone to decide whether to undertake
a more extensive inquiry, one that would involve contacting the subject judge or a
witness about any nontrivial factual allegation, or, as the statute provides, seeking a
written response from the judge. As one chief judge put it in a Committee interview,
“[o]ccasionally staff will call and say, this complaint is unusual, can we do additional
investigation? . . . Staff won’t generally do any investigation beyond looking at the
public record unless I first give the go-ahead.” Inquiries of the subject judge or wit-
nesses are not the only kind of inquiries. One former chief judge said, “[o]ccasionally,
I feel my own lack of trial experience. So sometimes I need to talk to someone whose
judgment I trust. Often I go to a particular long-time circuit judge who was once
a district judge as well.” Another said, “I also consult with an executive committee
consisting of the former chief judge, a senior judge with extensive experience with
code of conduct matters, and an active court of appeals judge.”

Circuit data submitted to the Administrative Office do not indicate how often
limited inquiries occur, but our staff obtained that information from the case files
of our modified random sample of 593 cases. The files in 302 of the 593 cases in
the sample include some form of limited inquiry because they contain information
beyond the complaint itself. Of those 302 limited inquiries:

+ the most common was obtaining the record in the underlying case (87% of

the 302 files, including several circuits that routinely include the underlying
record in the information provided the chief judge);

* in 11%, the files show that the chief judge asked the subject judge for a
written response; and

* in 23% percent, the chief judge made some other form of limited inquiry,
such as examining previous allegations of misconduct, discussing alleged
incidents with other judges and attorneys, or examining the subject judge’s
workload when charges included undue delay in responding to a motion.

Table 10 shows these various types of inquiries as a percentage of all inquiries and

of all cases in the sample. The total percentages exceed 100 because one complaint
may have occasioned more than one type of inquiry.
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Table 10. Types of Limited Inquiries in 593-Case Sample, 2001-2003

Complaint files % of all complaints % of 593-case
revealing limited inquiry ~ with limited inquiries sample

Complaints with 302 51%
limited inquiries

Examined underlying 264 87% 46%

record in case

Sought written response 34 11% 6%

from judge

Other form of limited inquiry 68 23% 11%

Again, these percentages might differ in a randomly drawn sample of com-
plaints.

Monitoring petitions for review

Finally, most circuits provide for monitoring of the complaint through the judicial
council petition process. In eight circuits, that task falls to the same office that prepares
the initial write-up of the complaint. (One chief judge said in a Committee interview,
“I always read the petitions for review of my dismissal orders. I want to make sure I
didn’t blow the facts [when] I'm writing detailed orders.”)
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Chapter 4

How the Judicial Branch Administers the Act—Results

This assessment of how chief circuit judges and judicial councils terminated com-
plaints is based on our analysis of three separate groups of actual terminations.

Key findings:

1. Opverall, terminations that are not consistent with our understanding of the Act’s
requirements are rare, amounting to about 2% to 3% of all terminations.

2. Chief circuit judges’ rate of problematic dispositions is consistent with the rate
reported in 1993 (for the period 1980-1991) by the National Commission on
Judicial Discipline and Removal, despite the substantial increase since 1991 in
the per-judge caseload of circuit judges (including chief judges) as well as in the
number of complaints with which chief circuit judges must deal.

3. The rate of problematic dispositions is significantly higher, about 29%, for
complaints that have come to public attention. The higher rate may reflect the
greater complexity of such cases and less familiarity with their proper handling as
aresult of their infrequent occurrence. The high rate in such cases is of particular
concern because it could lead the public to question the Act’s effectiveness, and
it may discourage the filing of legitimate complaints.

4. Most of the dispositions labeled “problematic” were problematic for procedural
reasons, in particular the chief judge’s failure to undertake an adequate inquiry
into the complaint before dismissing it. We did not attempt to determine whether
appropriate handling would have changed the substantive outcome.

We assessed three groups of dispositions:

+ asample of 593 complaints terminated from 2001-2003 that overrepresented
complaints most likely to allege behavior covered by the Act (see “593-case
sample” in this chapter);

+ a separate sample of 100 termination from 2001-2003, drawn at random
(see “100-case sample” in this chapter); and

+  17“high-visibility” complaints terminated from 2001-2005 (see “Disposition
of high-visibility complaints” in this chapter).

The section titled “Comparison of assessments, comments” summarizes and

compares the three assessments and offers conclusions.
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Overall considerations

Time frames—Our first two samples came from 2,108 terminations, in fiscal years
2001-2003, that circuits reported to the Administrative Office by September 30,
2003 (the last full year prior to our May 2004 appointment). (The circuits reported
77 additional 2003 terminations after September 30, too late to be included in our
database.)

We began the assessment of high-visibility complaints in October 2005 and thus
were able to draw from the 2001-2005 pool of terminations.

Confidentiality of files, redaction of information—Section 360(b) of the Act requires
that any written order of a judicial council or the Judicial Conference imposing some
form of sanction be available to the public through the clerk’s office. By its silence, the
statute also permits the circuits to release chief judge and judicial council dismissal
orders. Following Illustrative Rule 17(b), circuits make council orders imposing dis-
cipline and dismissal orders (which do not include judges’ or complainants’ names)
available for public inspection in the court of appeals clerk’s office and at the Federal
Judicial Center.

Beyond those orders, section 360(a) bars “any person in any proceeding” from
disclosing “papers, documents, and records of proceedings related to investigations
conducted under” the Act. Illustrative Rule 16(h), however, suggests that judicial
councils authorize disclosure of such material if the disclosure is “justified by special
circumstances and . . . not prohibited by” section 360. Rule 16(h) would authorize
disclosure to “Judiciary researchers” studying the Act’s operation, if the study has
been approved by the Judicial Conference or its Review Committee. Most circuits
have adopted these provisions. A letter dated August 16, 2004, to our chairman from
Judge William Bauer, then-chair of the Review Committee, provided the approval
identified in Rule 16(h), whereupon Justice Breyer wrote on August 26 to each circuit
and national court chief judge requesting access to complaint files. All chief judges
responded affirmatively save for one specific instance of a highly specialized complaint
disposition.

Our descriptions of the cases quote from the chief judges’ and councils’ orders,
which are public, and, if they have been made public, other documents (such as subject
judges’ responses to complaints). We have not quoted from nonpublic documents
other than passages quoted in public documents. Where it would be impossible to
describe the matter at hand based solely on the public order, we have paraphrased
other documents, typically at a higher level of factual generality.

Rule 16(h) calls for “appropriate steps . . . to shield the identities of the judge
complained against, the complainant, and witnesses from public disclosure.” We
identify no judges, complainants, witnesses, or circuits by name, even in cases where
the subject judge waived the Act’s confidentiality provisions or in highly publicized
cases where many readers will know the subject judge’s identity.
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Committee Standards—Key to our assessment of the terminations are our “Standards
for Assessing Compliance with the Act.” We adopted them because the Act’s provi-
sions often speak generally, and we believed it important to have a common point
of reference as to the Act’s meaning. The Standards are based on language in the
Act, language in the Illustrative Rules and their commentary, and understandings of
the Act revealed in over 20 years of the Act’s application. Thus, to say a chief judge’s
disposition is “problematic” under Committee Standard 7 means that the disposition
is inconsistent with our understanding of section 352(b)(2) of the Act (chief judge
may conclude the proceedings on a finding that “appropriate corrective action has
been taken”) as revealed in the meaning of its words and elaborated by the Illustra-
tive Rules and commentary, and interpreted by chief judges.

We approved the Standards in August 2004 and revised them slightly in June
2005 and March 2006, as their application to actual cases revealed the need for some
adjustment to ensure they captured our understanding of the Act’s requirements. We
summarize the Standards (and describe the adjustments we made) in our discussion
of the terminations. The full text is at Appendix E.

593-case sample

This section describes our review of a sample of 593 complaint dispositions drawn
from 2,108 complaints terminated during statistical years 2001-2003 (October 1,
2000, through September 30, 2003). This phase of our research extended from July
2004 through January 2006.

Drawing the sample—The sample included, first, all complaints that were most likely
to involve allegations that come within the Act’s reach, and then a random sample
of the remaining complaints. The sample components are shown in Table 11 with a
comparison to the full population.
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Table 11. Complaints in 593-Case Sample

Sample Population
Complaint type Number  Percentage Number  Percentage

All complaints that involved some action 38 6.4% 38 1.8%
other than dismissal or denial of further
review by the chief judge or the judicial
council
All remaining complaints filed by attorneys, 41 6.9% 41 1.9%
court officials, and other public officials
All remaining complaints that chief judges 139 23.4% 139 6.6%
dismissed as not in conformity with the
statute without stating other reasons
A 33% random sample of the remaining 181 30.5% 597 28.3%
complaints that chief judges dismissed as
(1) frivolous or (2) not in conformity with
the statute and frivolous and/or merits-related
A 15% random sample of remaining 194 32.7% 1,293 61.3%
complaints dismissed by the chief judge as
merits-related (perhaps among other reasons)
or with no reason given

TOTAL 593 100% 2,108 100%

(rounded) (rounded)

Table 12 shows that the stratification resulted in proportions of filers and disposi-

tions different from the population of all 2001-2003 complaints.

Table 12. Filers and Dispositions in Sample and Population

Sample Population
Complaints by attorneys 7% 2%
Complaints by prisoners 37% 44%
Complaints found not in conformity w/Act 24% 15%
Complaints found frivolous 39% 48%
Complaints found merits-related 31% 69%
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Table 13 shows that the individual circuits and courts were represented in the
sample in proportions very similar to those in the entire population of 2001-2003
terminations.

Table 13. Distribution of Complaints in the Sample, by Circuit

Sample Population

Circuits Complaints Percent Complaints Percent
All 593 100% 2,108 100%
Ist 16 3% 58 3%
2d 67 11% 210 10%
3d 33 6% 140 7%
4th 53 9% 191 9%
5th 57 10% 278 13%
6th 71 12% 227 11%
7th 28 5% 98 5%
8th 61 10% 185 9%
9th 97 16% 340 16%
10th 31 5% 119 6%
11th 42 7% 187 9%
D.C. 33 6% 64 3%
Fed.* 2 <1% 2 <1%
CIT* 0 0 2 <1%
CFC 2 <1% 7 <1%

* As drawn, the sample did not include the two complaints from the Court of Appeals
for the Federal Circuit; we added them so as to include each court covered by the Act.
One complaint in the sample as initially drawn came from the Court of International
Trade, but the record in that matter had been sealed.

Of the complaints in the sample, 87% arose in the context of an underlying case.
Less than 1% involved administrative actions related to court staff or extrajudicial
conduct. None concerned behavior prior to appointment as a judge. Twelve percent
were difficult to classify, and a few were very hard to understand.

Method of review—After drawing the sample and identifying the 593 terminated
complaints, at least two members of the research staff, starting in September 2004,
reviewed case files in the circuit headquarters, completing a coding form for each,
which did not include the name of the judge. The researchers’ task was to assess
whether each termination was consistent with the Act, as interpreted by the Com-
mittee-approved Standards.

To be sure the researchers were applying the Standards as we expected, in Janu-
ary 2005 we reviewed 53 of their assessments drawn from the roughly 300 they had
assessed to that point—a random sample of 40 terminations they regarded as “non-
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problematic” and all 13 they regarded as problematic. We met on January 14, 2005,
to establish how we would review the case files in our individual offices. Appendix I
includes a sample of the form we used in this review. A fourth member of our staff,
the one not involved in conducting the field research, analyzed our responses and
reported by memorandum of February 28, 2005, that we agreed in full as to the
“nonproblematic” terminations and agreed unanimously or by substantial majorities
as to the problematic terminations.

In October 2005, the research staff provided us their final assessment of all 593
terminations, their analyses of the 25 terminations they found to be problematic, and
files of those 25 terminations, redacted to obscure the complainant, subject judge,
witnesses, and the circuit (and thus the chief judge who acted on the complaint).

We met on October 5, 2005, to establish how we would review these files in
our offices, using forms (see Appendix I) with four options for each of the 25 ter-
minations: (1) inconsistent with our Standards, (2) consistent with our Standards,
(3) inconsistent but nonproblematic nevertheless, and (4) a recusal option (based
on familiarity with the case). We did not review terminations that the researchers
assessed as nonproblematic because our January 2005 review agreed unanimously
with them as to nonproblematic terminations.

We received the analysis of our review (again, prepared by the staff member who
had not taken part in the field research) on December 19, 2005, and met in Wash-
ington, D.C., on January 12, 2006, to go over each case individually.

Problematic dispositions in the full sample—A majority of the Committee members
(i.e., those not recused) agreed with the researchers as to 20 of the 25 problematic
dispositions. The 20 dispositions we saw as problematic were 3.4% of the 593 ter-
minations in the sample.

To say a chief judge’s disposition was “problematic” is not to say that the
complaint’s allegations were true. Most of the terminations were problematic for
procedural reasons, mainly because the chief judge failed to undertake an adequate
inquiry into the allegation before dismissing it. Furthermore, we applied our Stan-
dards strictly, producing, for example, the result in case A-9, an allegation by a prison
inmate that the circuit judges who ruled against him had themselves assigned out of
the normal rotation so they could falsify information in his habeas appeal. Although
this allegation, part of a larger attack on the outcome of his case, was almost surely
false, we found the dismissal problematic because the chief judge did not have staft
check the case file to be certain.

We speculate below that in many of the problematic terminations the further
inquiry would still have justified dismissal. Some of the problematic terminations
involved the chief judge’s failure to appoint a special committee to investigate facts
that were reasonably in dispute. We are not in a position to judge whether such a
committee would have found facts indicating misconduct.
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Of the 20 dispositions we found problematic:

+ 11 involved dismissals in which the sole problem was the chief judge’s failure
to undertake an adequate limited inquiry before dismissing the complaint,
usually as “frivolous”;

+ two involved dismissals in which the main or sole problem was the chief
judge’s mistakenly regarding the complained-of behavior as “directly related
to the merits of a decision or procedural ruling”;

+ one involved a dismissal in which the chief judge mistakenly characterized
the complaint as “not in conformity with section 351(a),” i.e., not alleging
“conduct prejudicial to the effective and expeditious administration of the
business of the courts [or inability] to discharge all the duties of office by
reason of mental or physical disability”;

+ two were problematic solely because of misapplication of the “corrective
action” provision;

+ four were problematic equally because of an inadequate limited inquiry
and one other matter: improperly finding corrective action in two cases,
improperly dismissing for merits-relatedness in another, and improperly
finding nonconformity in another; and

* none involved a failure to dismiss a complaint that should have been
dis