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PROCEEDI NGS
(10: 06 a.m)

CHI EF JUSTI CE ROBERTS: We will hear
argunment first this norning in Case 132 on our
ori gi nal docket, Al abama v. North Carolina.

M. Phillips.

ORAL ARGUMENT OF CARTER G PHI LLI PS
ON BEHALF OF THE PLAI NTI FFS

MR, PHI LLIPS: Thank you,
M. Chief Justice, and may it please the Court:

North Carolina breached the Southeast
Conmpact in this case. Wether you examine it from
t he perspective of the sanctions that were inposed by
t he Conm ssion, or whether you evaluate it fromthe
perspective of the repeated statenents by the
executives of the Conm ssion that there had been a
mat eri al breach and a repudi ation, or whether you
examne it fromthe perspective of the undisputed
record that was collected by the Special Mster, the
conclusion, it seens to ne, is inescapable that what
North Carolina did here by taking no action between
Decenber 1997 and July of 1996 sinply does not
fulfill the responsibilities that they had -- that
North Carolina had assuned, and therefore the only

I ssue should be: What is the appropriate renedy for
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this extraordi nary breach?

To go to the specific record, just to be
cl ear about this, the Special Mster says at page 10
of his report: "The parties do not dispute that
North Carolina did not take additional steps to
pursue a license for a waste facility during that
period."” Qur undisputed statenent of facts is that
North Carolina took no further steps to |license
bet ween 1997 and 1999.

JUSTICE G NSBURG M. Phillips, the point
that North Carolina makes is it would be throw ng
away the taxpayers' noney to no purpose. That is,
what is the point of continuing to pursue a |icense
when North Carolina does not have the funding to
conti nue the process and to open the di sposa
facility?

So North Carolina's point of viewis: Wat
does it nean to continue to seek the |license when
they are not going to have the noney to get to the
end of the line?

MR. PH LLIPS: Right. Wll, North Carolina
assuned the responsibility nore than a decade prior
to that tinme to take all appropriate steps in order
to provide for licensing and for construction of a

facility. "Appropriate steps"” in that context has to
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mean sonet hing nore than sinply doing not hing,

decl aring categorically that you are going to

repudi ate the agreenent, and attenpting to extort
fromthe conpact and its Conm ssion additional nonies
that it is absolutely clear that the Conm ssion has
no responsibility to North Carolina to pay.

JUSTI CE G NSBURG. But the --

JUSTI CE SCALI A:  But how nmuch -- how nuch
did the Comm ssion give before this? It just did
that out of the goodness of its heart?

MR PHILLIPS: No, it didit with -- with
the approval of the other States in the conpact, for
the purpose of pronoting the ultimte objective of
the -- of the contract --

JUSTI CE SCALIA:  And -- and | think that
one of the best indications of what -- what a
contract nmeans is the manner in which the parties act
under the contract, and that suggests to ne that it
was never contenplated that North Carolina al one
woul d foot the bill for -- for obtaining this
l'i cense.

MR. PHILLIPS: The | anguage of the -- of
the conpact itself, Justice Scalia, is quite plain.
It's clear that the Conm ssion has no responsibility

to create -- to pay for the creation of this -- of
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this facility. That was clear from day one.

North Carolina, not only inits |legislation
authorizing its authority, but also its governor
repeat edly sayi ng, we understand that we have a
responsibility to create this facility, that --

JUSTI CE SOTOVAYOR: At what cost?

MR PHILLIPS: At whatever cost --

JUSTI CE SOTOVAYOR: \What the Special Master
said was, | believe, that there was never an
obligation to do it at all costs. They didn't have
to bankrupt their treasury to do this; is that
correct?

MR. PHILLIPS: Well --

JUSTI CE SOTOVAYOR: Do you accept that as a
wor ki ng proposition?

MR. PHLLIPS: | would say that the -- that
the State of North Carolina would have -- have a
defense of inpossibility if they could argue that
goi ng down this path woul d have bankrupted North
Carol i na.

JUSTI CE SOTOVAYOR: Well, | think there was
certainly a significant anount of evidence that the
cost of conpleting this project was way above any
reasonabl e expectation of the parties at the tine of

the contracting, correct?
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MR PHILLIPS: Yes, but the -- but the
paynment of $80 million by the Commi ssion was way
above what any of the parties expected at the
begi nni ng of the process as well.

JUSTI CE SOTOVAYOR: \What -- what do you
bel i eve the evidence shows with respect to the
reasonabl e cost of conpleting this project?

MR PHILLIPS: | think it was reasonable to
assunme that the construction of the facility itself
woul d have cost an additional $75 mllion.

JUSTI CE SOTOVAYOR:  And about a -- an
additional 34,000 to get the |license?

MR. PHI LLIPS: Probably 34 mllion to
conplete the |icense.

JUSTI CE SOTOVAYOR: So -- I'msorry. |
m sspoke. So over $100 nmillion?

MR. PH LLIPS: Right, but the -- the --

JUSTI CE SOTOVAYOR:  An anount equal to what
they had already -- everybody had al ready put in?

MR. PHILLIPS: To be sure, but the -- but
the --

JUSTI CE SOTOVAYOR:  And about how many
times greater than the initial estimtes?

MR PHILLIPS: | don't know that there were

any initial estinates, at least that | recall
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JUSTI CE SOTOVAYOR: | thought it was about
20 or 30 mllion dollars was initially estimted to
-- to do this project.

MR PHILLIPS: | doubt that that woul d have
i ncluded the full construction.

JUSTI CE SOTOVAYOR: | -- I'monly going
through these to try to get a sense fromyou of at
what point did North Carolina have a right to claim
I npossibility? You are saying that --

MR PHILLIPS: Yes. | nean, | think North
Carolina -- first of all, North Carolina never did
assert a right of inpossibility.

JUSTI CE SOTOVAYOR: Well, it did by saying,
we can't conplete this project.

MR. PHILLIPS: Well, it said it wouldn't
conplete this project. It inposed upon us and
unilaterally inposed upon the other States to the
conpact the obligation to fund, an obligati on none of
them had -- had assuned under the contract.

To be sure, they had provided noneys to
North Carolina with the expectation that North
Carolina woul d use those noneys ultimately to build a
project. But the reality is in 1997, in Decenber,
North Carolina unilaterally declared that they were

not going to conplete the project and that they were

8
Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official - Subject to Final Review

going to take no actions further -- in furtherance -

JUSTI CE G NSBURG. So your argunent is the

that they acted 2 years too |ate. Wen they gave

notice that they were not able to go forward, but

they were going to keep this thing going, so if the

funds shoul d sonehow becone avail abl e, they woul d

have the -- they would have things still in place.

They woul dn't have term nated the effort.

MR PHILLIPS: Right. Yes,

Justice G nsburg. Qur argunent is that -- you know,

whet her -- you know - -

JUSTICE G NSBURG So if they had done

everything the sanme --

MR PHLLIPS: | think there's an open

guestion of whether the withdrawal in '97 woul d have

been in good faith or not. That would be a separate

I ssue. But there is no question that the one thing

that a contracting party does not have the right to

do is to unilaterally decide to repudiate the

agreenent, get the benefit of the agreenent --

JUSTI CE G NSBURG  But they told you what

- it was totally up-front. They said: Look, we

can't go forward with this. W haven't got the

noney. We'll let everything sit, to see if soneone

W ||

come up with the noney.
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That's -- it's -- you paint a picture of
repudi ating the contract, when North Carolina gave
notice in '97 that it would have to fold if it didn't
get the noney.

MR. PHILLIPS: Right, and -- and the
guestion then, obviously, that -- the |legal issue
that that presents is whether or not a party to a
contract who is not entitled to expect the other
participants to the agreenent to pay any nore noney
or in fact any noney what soever has the authority
essentially to attenpt to extort that noney while
continuing to gain the benefits of the contract for
an additional year and a half; at that point, then
they -- then they w thdraw.

W can debate about whether the w thdrawal
was in good faith or not. But the bottomline is
there is no substantial difference between the
repudi ati on and the conplete disregard of the
contractual obligations.

JUSTI CE G NSBURG What were the benefits
that North Carolina was getting by payi ng whatever it
was -- 400-odd thousand dollars -- to keep it going
for another 2 years?

MR. PHI LLIPS: Well, the benefits of being

a part of the conpact is all of the powers that the
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Comm ssion had to deal with other conpacts in terns
of howto license -- not howto |icense, but howto
di spose of waste. They got all of the benefits of
being a part of a conpact during the entirety of that
period. So, you know, it was not in their interest
to repudiate this agreenent or to withdraw fromit
until they got to the point where they were -- where
they recogni zed that they were about to be sanctioned
for their failure to conply with their
responsibilities.

JUSTI CE SCALIA: Were there any benefits to
the contract at all until -- unless and until there
was a waste facility constructed?

MR, PH LLIPS: Well, there were huge
benefits, Justice Scalia.

JUSTI CE SCALI A:  \Wat ?

MR. PHI LLIPS: The Barnwell facility in
South Carolina was disposing of waste and was only
going to take wastes fromthe conpact States in the
Sout heast Conpact. So North Carolina had -- had
anpl e access to that South Carolina facility that, if
it had never joined the conpact, it never would have
had available to it.

JUSTI CE G NSBURG. At what point did South

Carolina w thdraw?

11
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MR PHILLIPS: In 1995, Justice G nsburg.

JUSTICE G NSBURG  And so they -- by 1997,
they didn't have an any access to Barnwel| anynore.

MR. PHI LLIPS: Right, but they still had
the benefit of the conpact's -- the Conmm ssion's
authority to negotiate on behalf of the nenber States
deals with other conpacts for the disposal in those
facilities which you otherwi se don't have the benefit
of .

JUSTICE SCALIA: It sounds to ne pretty
hypothetical. And | find it difficult to believe
that there is an obligation to commt noney and a
liability for failure to do so in a conpact which
says that the State can wthdraw at any tinme. You
tal k about good faith withdrawal. What woul d be bad
faith withdrawal ? North Carolina sinply says: |It's
no | onger worth our trouble.

MR PHILLIPS: Well, this would be bad
faith w thdrawal .

JUSTI CE SCALI A:  \Wy?

MR PHILLIPS: Were the State assunes --
accepts $80 mllion, goes down a path, is not
entitled to any of that noney or to any other noney,
and then unilaterally wthdraws --

JUSTICE KENNEDY: Did it msspend that

12
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noney? Are you saying the nobney was m sspent?

MR, PHI LLIPS: That's an open issue at this
point. W haven't analyzed that. That's part of
what | think would be involved with the last three
counts of the -- of the conplaint. W don't know
exactly whet her that noney was properly spent or not.

But -- but either way, | think it is
I nportant to recognize that, even if it were not,
quote "m sspent”, at the end of the day which entity
has the benefit of the $80 mllion? Is it the six
menbers of the conpact today? No. [It's North
Car ol i na.

If the -- if the Federal CGovernnent were to
declare tonorrow, in response to sone terrori st
problem that on-site storage of |owlevel nuclear
waste is no | onger perm ssible and that those wastes
have got to be di sposed of sonewhere other -- in sone
other kind of a facility, the State that is -- other
than Texas, which is about to start one up, but the
State that’s clearly in the best position to do that
today is North Carolina. Wy? Because they have got
a $134 mllion junp on everybody, $80 mllion the
benefit of which was conferred by the Comm ssion and

the conpact and the sister States that were a part of
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JUSTI CE STEVENS: But, M. Phillips, |
really don't quite understand a part of your
argunment. |I'mnot sure what happened to the
$80 mllion, and | guess you aren't, either. And if
in fact -- and maybe it was -- they had in good faith
used that noney to try and conplete the facility and
then decided it's just not worth it, would you stil
be entitled to get the 80 mllion back?

MR PHLLIPS: | -- 1 thinkif -- it would
be a tougher case if they had taken the 80 mllion
and cone to the conclusion of this and there was a
finding by the State authorities that this facility
sinply cannot be built consistent wth health and
safety. | think that would be an argunent that we
are not entitled to the noney back.

But what | think you are not entitled to
do, as North Carolina, is to decide unilaterally that
nore noney should be paid, which is not provided for
under the agreenent, and insist on that as a
condition of fulfilling any of its responsibilities
under the agreenent.

JUSTICE ALITO What is your position --
what do you say that the States contenpl ated
regardi ng the financing of these -- of these

projects? That the State that was unfortunate enough

14
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to be selected as the second State woul d have to pay
the full cost, even if it was $200 million, and then
would -- how long would it take for that State to get
t hat noney back? Wuld it have to wait until, you
know, 80, 100 years later to get the benefit of sone
other State having to finance a project?

MR. PH LLIPS: No. | nean, well, the
wor ki ng assunption is that the facilities would be in
operation for 20 years. And the reality,

Justice Alito, is that once you have one of these
facilities built, given that there are not very many
of them and they are and woul d be a nonopoly wi thin
t he conpact region, you have virtually limted --

unlimted authority to dictate whatever price you

want to require for taking on the disposal. And if
you |l ook at the sites that exist -- it was true in
Barnwel | ; it's certainly true in Utah and in

Washi ngton -- | nmean, those are licenses to print

noney, essentially, at this point. And the
expectation --

JUSTICE GNSBURG But in -- but in the --

MR PH LLIPS: [|'msorry.

JUSTICE G NSBURG. -- case of this conpact
and the other ones, as | -- do | understand
correctly, M. Phillips, that none of these -- none

15
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of these conpacts that were negotiated around the
sanme time, none of themyielded a disposal -- an
operative disposal facility?

MR. PHI LLIPS: None so far. Texas | think
is as -- is as far along in its process as -- as
anyone, and it's -- and it’s part of a conpact. But
you know, obviously there is a "not in ny backyard"
mentality here. But the -- at the end of the day,

t he fundanental question remains, you know, what --
who bears the responsibility?

North Carolina -- it wasn't as though North
Carolina was the unfortunate recipient of this
particul ar decision and then said, you know, we don't
want to do this, we can't pay for this, there’s no
way that we can acconplish this. North Carolina,
after having been designated as the host State,
affirmatively passed | egislation accepting that
responsibility and commtting the State to actually
providing for a facility.

Now, Justice Stevens, | agree, if it had
turned out that as a matter of public health and
safety -- that's the big bugaboo here -- if that had
been an obstacle, or maybe, Justice Sotomayor, if the
expense had been so far out of the range of what's

concei vabl e, maybe there’s an inpossibility el enent
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toit. But the --

JUSTI CE SOTOVAYOR: Could I interrupt just
a nonent ?

MR PHILLIPS: O course.

JUSTI CE SOTOVAYOR: Let's assune they
hadn't taken the 80 mllion. Let's assune they had
sunk all of that noney thensel ves --

MR, PH LLIPS: Right.

JUSTI CE SOTOVAYOR: -- and they | ooked and
said: It's going to take us another 120 mllion to
conplete this; we just can't. Wat in the conpact
stopped them fromw t hdrawi ng? Because the only
provision | see in the contract about withdrawing is
the one that says once the facility is conpleted --

MR, PH LLIPS: Right.

JUSTI CE SOTOVAYOR: -- you have to keep --
you have to give notice, four-year notice.

MR. PHLLIPS: Right. The only thing --
there is nothing express in the contract, in the
conpact, that would prevent them fromdoing that. |
do think there is an inplied duty of good faith. But
in the situation you pose, Your Honor, | don't think
there’s any question that they acted in good faith.

JUSTI CE SOTOVAYOR: Right, okay. So

assum ng they are acting in good faith, I still don't
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qui te understand what the difference is except the
fact that they took what you’ ve described in other
counts as an unjust enrichnment. You got us to give
you sone noney to help you along in this project.

But the situation hasn't changed. W can't spend
nore noney. W certainly can't spend the anount of
noney it will take to conplete this project. 1'm not
sure what turns that into bad faith, other than your
claimthat they --

MR. PHI LLIPS: Well, other than -- other
than the fact that to say "W can't" strikes ne as
utterly inplausible. To say "W don't want to"
strikes ne as nuch nore arguable.

JUSTI CE SOTOVAYOR: Wl I, but the
hypot hetical | gave you before you descri bed as good
faith: Just too nuch noney.

MR. PHI LLIPS: Right. But the problem was

JUSTI CE SOTOVAYOR: What turns it into bad
faith?

MR. PH LLIPS: Well, | think the problem --
what turns it into bad faith is taking the 80
mllion, consistently conmtting to going forward
with it, and then wal king away right before you are

going to get sanctioned for failure to conply with
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the -- wth the agreenent. | think those are the
el ements that make it --

JUSTI CE SCALI A: Do you have any precedent
fromthis Court for reading into a contract between
States an obligation of good faith?

MR. PHLLIPS: | don't have any -- any
deci sion of this Court. | do have an opinion by the
D.C. Crcuit sone years ago that says that every
contract carries with it an inplied duty of good
faith and fair dealing. You may renenber that
opi ni on.

JUSTI CE BREYER: Then how do you -- what is
-- Is that absolutely necessary? Any party State may
wi t hdraw from the conpact by enacting a | aw repealing
the conpact. That sentence seens to ne your toughest
poi nt because that's what they did. They sinply
wi t hdr ew.

MR, PH LLIPS: Right.

JUSTI CE BREYER. Now, where in the contract
is it sonmething that says -- | nean, nmaybe that was
foolish, to put that in there, but they did put it
in. And so how do you deal with that sentence, which
is one that Justice Scalia brought up in his --

MR. PH LLIPS: Well, the only -- the only

argunment we have with respect to that -- and it's
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i nportant to recogni ze, we don't have to win this
issue in order to win the breach of contract claimin
this particul ar case.

JUSTI CE BREYER:. Well -- all right. Wll,
go ahead and expl ai n.

MR. PHI LLIPS: Well, because there’'s
massi ve repudi ation | ong before the -- the question
still is, what do you do with 1997 to 1999? Before
they withdraw, they have repudi ated the agreenent.
They have breached it totally. The very essence of
the agreenent was | ost once North Carolina refused to
take any steps, nmuch | ess appropriate steps.

JUSTICE BREYER Is there in this inplicit
that the State of North Carolina, prior to their
wi thdrawal , while they are still acting, wll
appropri ate reasonabl e anounts of noney for this?

MR, PH LLIPS: And take -- well, what they
are supposed to do is take appropriate steps to
i cense, which neans --

JUSTI CE BREYER: Do appropriate steps
i nclude --

MR. PHI LLIPS: -- continue to do what's
necessary to get a license.

JUSTICE BREYER. -- do they -- does this --

if we have a | end-| ease agreenent entered into a

20
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treaty and absolutely ratified, | suppose that if
Congress decides not to I end and won't appropriate
the noney to do it, we are in breach of the treaty.

MR PHI LLIPS: Yes.

JUSTI CE BREYER: And | woul d assune if
there is a simlar agreenent here and North
Carolina' s legislature doesn't appropriate any noney
for whatever internal reasons, North Carolina is in
breach of the treaty.

MR, PH LLIPS: Right.

JUSTI CE BREYER. Do | understand this
correctly?

MR, PHILLIPS: Yes, that's absolutely
right, Justice Breyer.

JUSTI CE BREYER Is there any authority for
the proposition that when a | egislature does not
appropriate the noney that the executive of a State
has commtted to another State, that State is in
breach, irrespective of whose fault it is within the
State?

MR. PHILLIPS: | don't know that there is
specific authority for that proposition. But,
Justice Breyer, it seens to ne what you describe
there is exquisitely close to what this -- what this

Court resolved in Mbil O Exploration, where
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Congress passed a statute saying that the
adm ni strative side would not be permtted to go
forward, and this Court said that action constituted
a repudi ation of the underlying obligation, even
though it was far fromclear that there would ever be
any exploration or production of oil on this -- on
the outer continental shelf sites that were in there.
This Court said that when -- that if an
obligor will commt a breach that would of itself
give the obligee a claimfor danages for total
breach, so that it so substantially inpairs the val ue
of the contract, and the governnent said it would
break or did break an inportant contractual prom se,
i npairing the value of the contract, then the
government nust give the conpani es back the noney.
JUSTI CE BREYER: Ckay. So this case then
boils down to, am| correct, in the years prior to
their withdrawal, did they take the steps,

appropriate steps, that this contract obliges themto

make?
MR, PHILLIPS: Yes, | think that's a fair -
JUSTI CE BREYER: And you say they did not?
MR, PH LLIPS: But we have other argunents,
obvi ously, but then -- but on the breach --

22
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JUSTI CE BREYER: But that's -- but if you
win on that one, you w n.

MR. PHLLIPS: -- we should win. In ny
judgnent, that's -- the conduct of North Carolina
bet ween 1997 and 1999 is exactly the sane conduct
that the United States entered into in Mbi
Expl orati on.

JUSTI CE BREYER And the state of the
finding of the Conm ssion in respect to that precise
point, and it's called -- what is it called? The
"I nmpact Comm ssion"? Do we have the sanme thing in
m nd, the Comm ssion? |Is that what it's called?

MR. PHILLIPS: Yes, it’'s a --

JUSTI CE BREYER They have -- they are the
ones who are the judge, it says.

MR, PHILLIPS: | believe that they are the
sol e judge, yes.

JUSTICE BREYER: All right. That's what it
says.

MR PHILLIPS: Article 7(C).

JUSTI CE BREYER: The findings in respect to
that specific 2-year point are what, and where are
they in the record?

MR. PHILLIPS: GCkay. That’'s in the -- that

will be in the sanctions order that's in the

23
Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official - Subject to Final Review

appendi x, so that -- in the record. | think it's
around page 400. | wll get that for you, Justice
Breyer.

But the specific finding is that North
Carolina had a duty to go forward and -- and stopped
conpletely. It repudi ated.

In addition to that, when North Carolina
announced that it was shutting down the project and
that it was not going forward, that it was just going
to run out and wait and hope, frankly, that
addi tional funding would cone forward, the -- the
conpact -- the director of the conpact specifically
wote to the governor tw ce, saying: These are acts
in repudiation and in violation of the agreenent; it
IS your responsibility.

JUSTICE G NSBURG But they also -- you
said -- you said in your brief that the -- in 1997,

t he Comm ssion cane forward with sone kind of
addi tional funding proposal, which North Carolina
came down -- turned down.

MR. PHILLIPS: Refused, right.

JUSTI CE G NSBURG What -- what was that?

MR, PHI LLIPS: The basic proposal -- the
draft nmenorandum of understandi ng woul d have -- would
have led to the Conm ssion providing, | think, about

24
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$21 million, and the generators in the Southeast
States providing a loan to North Carolina of an
additional -- | think it was $13 million. And that
gets you the $34 million -- cones from-- for the --
for the finalized elenents of getting a |license put
in place. So we had -- you know, we thought we had
in place an offer to fund. | nean, that's what nakes
North Carolina --

JUSTICE G NSBURG: Wiy did -- why did North
Carolina turn it down?

MR. PHI LLIPS: You m ght want to ask
M. Dellinger that question. They didn't -- they
didn't provide us with any explanation for why they
didn't -- why they turned that down.

JUSTI CE G NSBURG But you say there was a
package, that there was a -- an offer in place where
t he Comm ssion would pay X and the generators would
kick in an additional anmount as well.

MR. PHILLIPS: Right. And that woul d have
been a | oan for the future.

JUSTI CE G NSBURG And that was -- that --
everybody had signed -- everybody who was a part of
that offer had signed onto it?

MR, PH LLIPS: Right. Everybody on our

side had agreed to that, including the -- the other
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nmenbers of the conpact.

JUSTI CE SCALIA: Wy did they agree to it?

MR. PHILLIPS: Because the --

JUSTI CE SCALI A: Once again, they are just
tender-hearted? | nean, even though North Carolina
had an obligation to fund all of it? They just cone
forward and say: Yes, extort us. | nean, | --

MR PH LLIPS: Wll, you know, when you --
when you' ve got the power to extort, you know, the
tenptation to go down that path, Justice Scalia, is
obviously pretty strong. And the reason they did it
was - -

JUSTI CE SCALI A: | suggest it's not the
power to extort; it's the power to wthdraw. And
that power to w thdraw suggests that there is no
absol ute obligation to cone up with the funding. The
two seemto nme so -- so inconsistent wwth -- with one
anot her .

MR PHILLIPS: Well, the difficulty --

JUSTI CE SCALIA: So |long as you can
W thdraw at any tine --

MR. PHILLIPS: Right. But renenber, you
are tal king now al so about the Comm ssion and the
ot her conpact States having sunk $80 nmillion in the

i nvestnent to get this site up and running. So we've
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-- | mean, we've already got $80 million in the hole.

CHI EF JUSTI CE ROBERTS: Woul d your position
be the -- be the sane if it were $20 million?

MR, PHILLIPS: Yes, our position would be
exactly the sane.

CHI EF JUSTI CE ROBERTS: So whatever the
Conm ssion contributed? In other words, it doesn't
have to be enough to trigger an obligation on the
part of North Carolina to nove forward. | assune
there is sone | evel where you woul d say, you know
they took their chances, and it didn't work out -- as
opposed to they obviously commtted in light of the
noney t hey accept ed.

MR PHILLIPS: Well, | think the answer to
your question is -- you know, of course, is: Wat's
the appropriate renedy for the particular breach in
any given case? In this context, if we were talking
about a couple thousand dollars --

CH EF JUSTI CE ROBERTS: No, | don't think

so. | think it's a question of whether there's a
breach. | would say that if you gave them
$1 mllion, you should not view that as: Well, we've

supported your efforts; you are conmmtted to do this,
no matter how nuch it costs, because we have given

you $1 mllion.

27
Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official - Subject to Final Review

It seens to ne at sone point the anmount

beconmes pertinent in assessing whether you have a

claim

MR PHLLIPS: But I -- well, | think the
ultimate question is still: Wat is the obligation?
And Justice Breyer identified it, |I think, quite

precisely. And again, this is only with respect to
count 2 in that breach claim

But our argunent there is that they had a
responsi bility from Decenber 1997 until July of 1999
to take appropriate steps. And they nassively
repudi ated that obligation and repudi ated the
entirety of --

JUSTI CE SOTOVAYOR: My -- ny problem

remains --

MR PHILLIPS: -- of the contract.

JUSTI CE SOTOVAYOR: -- with that answer, is
that you earlier said that they could -- forgetting
if they didn't take any noney -- under the terns of
this conpact -- and Justice Scalia has been noting
this repeatedly -- have withdrawn at any tinme because

they didn't want to sink any nore noney into this
project; is that correct?
MR PHI LLIPS: Yes. Subject to what I

woul d think was a duty of good faith, they could have
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done that. But they didn't do that.

JUSTI CE SOTOVAYOR: Well, let's put aside
that duty of good faith --

MR, PH LLIPS: Right.

JUSTI CE SOTOVAYOR: -- because with that
duty of good faith, you' re suggesting that nerely
because they took a mllion -- that's what the Chief
Justice is asking you -- or 80 mllion, that that
sonmehow converted or changed the express terns of the
contract and bound themin sone way to find funding
that they chose not to. That -- that's really the
argunment |'m hearing you make.

MR PHILLIPS: No, I think it's nore subtle
than that, Justice Sotomayor. | nean, ny point is
they always had an obligation to take appropriate
steps to get licensed. That was an obligation that
| asted until they withdrew And from-- from
Decenber 1997 on, they refused to take any steps
toward getting a |license. And we don't know today
whet her sonet hi ng coul d have happened in that year
and a half that m ght have changed the entire dynamc
of this and allowed it to in fact be conpleted in a
way that all of the parties would have been satisfied
Wit h.

JUSTI CE SOTOVAYOR: May | ask you just one
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guestion on the sovereign imunity issue?

MR. PHILLIPS: O course.

JUSTI CE SOTOVAYOR: |s there any factual
devel opnent that needs to occur before the Speci al
Master to address the |egal questions that have been
presented? And | see the | egal questions as whet her
or not, in fact, the claimbelongs to the Comm ssion
or to the States for the $80 million and the
$10 million in | ost revenue.

MR, PH LLIPS: Right.

JUSTI CE SOTOVAYOR: |s there any factual
devel opnent that needs to occur, or is that a pure
| egal question based on the argunents that are
contained in the briefs before us?

MR PHLLIPS: | think it's a pure |l ega
argunment. | think we have put forward everything
before the Special Master that we think is rel evant
for the -- for a disposition of that --

JUSTI CE KENNEDY: What is there in the
record that shows that the clains of the States are
identical to the claimthe Conm ssion is asserting,
whi ch was the -- which was the instance in the
Arizona-California case?

MR PHLLIPS: Right. The bill of

conplaint itself doesn't distinguish between clains
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based on any particular party. They list the parties
and they list the clains, and there is no effort to
m x and match as between them In terns --

JUSTI CE KENNEDY: It seens to ne that it's
the obligation of the Comm ssion to show that there
is an absolute parallel between the clains. And I
just don't see where | can infer fromthe record or
conclude that that is the case. And if -- and if
that is not so, then the Comm ssion is not |ike the
Indian tribes in the Arizona case.

MR. PHLLIPS: Well, I would think at a
m nimum we are very nuch like the private oi
conpanies in the Maryland v. Louisiana case, in any
event, where, you know, the clains were out there; it
was far fromclear exactly how those clains were
going to play out one way or another. And this Court
didn't sit down and say: W have to sort that out
ahead of going forward with the litigation. Wat the
Court said was: These all |look to be pretty close
and there’'s no basis on which to assune that they are
doing nore -- that they are asking for nore, and
therefore there’s no El eventh Amendnent probl em

And, of course, renenber the Special Master
has hel d open the possibility that if for sone reason

the clains of the Comm ssion were to deviate fromthe
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clains of -- of any of the conpact States, which as
far as | can tell to this point they have -- they
have not deviated one iota, then the Special Master
woul d allow North Carolina to revisit -- to renewits
notion at that point.

JUSTI CE SOTOVAYOR: But isn't there an
obligation before we exercise original jurisdiction
to ensure that there is at |east a potential viable
claimby the States that they have a cause of action?
| nmean, that then becones a legal question. 1s the
conpact -- is the Conm ssion an agent?

MR, PH LLIPS: Right.

JUSTI CE SOTOVAYOR: Do the States own these
revenues?

MR PH LLIPS: Well --

JUSTI CE SOTOVAYOR:  You are suggesting
that --

MR. PHI LLIPS: But that -- it seens to ne,
Justice Sotomayor, what you are doing there is
col l apsing the question on the nerits into the
jurisdictional issue of --

JUSTI CE SOTOVAYOR: But we do that all the
time, for exanple, with -- wth sovereign i munity.
W --

MR PHILLIPS: Right.
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JUSTI CE SOTOVAYOR: We tell district courts
when there is a sovereign imunity issue, do the --
what ever di scovery you need on the question, but
address it, because it's jurisdictional.

MR. PHI LLIPS: Right. Although --

JUSTI CE SOTOVMAYOR: There has to be a basis
for the claim

MR. PHLLIPS: Right. Although this --
this Court has also recognized in Georgia v. United
States, for instance, that if -- if there are clearly
clainms that exist, that are legitimately litigable,
notw t hst andi ng the El eventh Amendnent, and there may
be sonme question about others, that the Court

neverthel ess should go forward and figure out --

JUSTI CE SOTOVAYOR: |'mnot -- |'mnot --

MR PHILLIPS: -- which ones work and which
ones don't.

JUSTI CE SOTOVAYOR: | don't question that

the States may have sone legitimte clains. The
question is do they have legitimate clains to what
the Conm ssion is seeking. | think that's the
guesti on.

MR PHLLIPS: Right. And | think the
answer to that is -- just as the Special Mster said,

it's premature to try to judge that until we get to a
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point in the litigation where it becones clear that
there is sone departure between what the States are
doi ng and what the Comm ssion is doing.

JUSTI CE KENNEDY: Well, | am consci ous of
your white light, but it does seemto ne --

MR PH LLIPS: | get --

JUSTI CE KENNEDY: -- that the Comm ssion is
-- is asking for the noney for itself.

MR. PHILLIPS: No, the Commi ssion is asking
for the noney on behalf of the -- of the conpact
States, and the conpact States are asking for the
noney on their own behalf. | do think it's an easier
vehicle for the Court to be able to provide a renedy
by gi ving noney under these circunstances.

CHI EF JUSTI CE ROBERTS: Thank you, M.
Phillips.

M. Kneedl er.

ORAL ARGUMENT OF EDW N S. KNEEDLER
ON BEHALF OF THE UNI TED STATES
AS AM CUS CURI AE,
I N SUPPORT OF NEI THER PARTY

MR, KNEEDLER: M. Chief Justice, and may
it please the Court:

The United States has participated in this

case both, at the Court's invitation, at the notion
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for leave to file stage and then before the Speci al
Master, primarily on the issues that were addressed
in the Special Master's prelimnary report, which go
to questions of the assertion of Eleventh Amendnent
immunity in original actions as well as the structure
of the conpact and the conpact's power to assess
nonetary sanctions itself.

Today we make two princi pal argunents:
one, that the Court should deny North Carolina's
notion to dism ss the Conmm ssion as a party,
rejecting at this time or for the tine being the
assertion of Eleventh Anendnent imunity; and second,
that the Court should deny the claimthat the
Comm ssion has the power itself to inpose nonetary
sanctions under article 7(F).

That’s not to say that the States party may
not seek nonetary relief, appropriate nonetary
relief, thenselves in an original action in this
Court. It's only to say that the conpact Comm ssion
Is not a forumestablished by the conpact itself,
which is not only a conpact between the States, but
an Act of Congress, to do that.

JUSTI CE SOTOVAYOR: Can | ask you, what is
the policy advantage of the rule you are proposing

with respect to the first question, the joinder of
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the Commi ssion in this original action, of us
proceedi ng to answer substantive questions about the
interpretation of the conpact, et cetera, wthout
addressing initially the right of the Conm ssion to
bring this action as an original action at all?

It seens to be putting the cart before the
horse, or -- because |I'mnot sure why we should be
reaching the nerits, deciding the nerits, before
i dentifying which are the parties and what clains
t hey have before us.

MR, KNEEDLER: Well, I -- 1, think, as M.
Phillips suggested, this Court's decisionin -- in
the United States v. Georgia established that the
Court is not required to, and in some circunstances
it -- it may be possible to dispose of the case on --
on the nerits because the plaintiff States in this
case | think undoubtedly have a cause --

JUSTI CE SOTOVAYOR: But this one won't.

MR. KNEEDLER: Well, the plaintiff States
undoubt edl y have a cause of action for breach of the
conpact. They are parties to the conpact, and as
parties to the conpact, they can bring an action
whet her or not the Conmi ssion is properly before --
before the Court. And the question of whether the --

North Carolina violated the conpact therefore can be
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adj udi cated solely on the basis of -- of the
plaintiff States' claim w thout having to reach the
guestion of -- of whether the Comm ssion could
properly be nade a party.

If this Court were to agree with the
Speci al Master that there was no violation of the
conpact, then the question of whether the Comm ssion
could be -- could also bring that claimand what --
what renmedy there m ght be for that, either to the
States or to the Comm ssion, would never have to
be -- to be reached. So there is, | think, sone
efficiency wwth -- with respect to that.

But on the El eventh Amendnent question --

JUSTI CE G NSBURG Do we have -- M.
Kneedl er --

MR. KNEEDLER: |'m sorry.

JUSTICE G NSBURG M. Kneedl er, do we have
any decision that deals with the standing of a
comm ssion to sue a State inits own right? O this
Is a novel question?

MR. KNEEDLER: This is -- this is a novel
guestion as -- as far as | -- as far as | am aware.
And -- and that may be one reason why the Court would
prefer not to specifically address the question. But

| -- but I do think on the -- on the basic principles
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of El eventh Amendnent inmmunity, that this Court's
decision in Arizona v. California, at least at this
stage of the case, is dispositive. Because there the
Court concluded that the States -- because the United
States had intervened, they had no assertion of
El eventh Amendnent immunity with respect to the
subject matter of the dispute. As the Court put it,
the tribes are not bringing any new clains or issues
before the Court, and therefore the judicial power of
this Court would not be enlarged and the State's
sovereign imunity would not be conprom sed by the
Indian tribes' participation in the case.

We think that’s an inportant principle, at
| east with respect to Indian tribes, who this Court
recogni zed in Arizona --

JUSTI CE KENNEDY: But here the Conmm ssion
Is seeking suns for itself. \Wat assurance do we
have that the Comm ssion, if it received the noney,
would give it back to the States exactly in the ratio
the States demand it?

MR. KNEEDLER: Well, | -- 1 don't think the
Court --

JUSTICE KENNEDY: | -- | think it's their
obligation to show the conplete parallel between --

bet ween the clains, and that that has not been done.
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MR. KNEEDLER: Well, two things about that.
In Maryland v. Louisiana, which was a suit brought by
a nunber of States to challenge a -- a Louisiana tax
on Comrerce C ause grounds, that case went forward on
the suit of the -- of those States, but the natura
gas conpani es who paid the tax were permtted to
i ntervene, and the Court did that, notw thstandi ng
the El eventh Anendnent. Surely, the claimof the
States parens patriae was not identical to the clains
of the individual natural gas conpanies to get a
refund on their own behal f, but the Court nonethel ess

allowed themto intervene, and the Court's judgnent

in this case awarded -- required the State of
Loui siana to make refunds to -- to all taxpayers.
Sol -- 1 don't think -- especially in an

original action where the State has a certain parens
patriae responsibility, | don't think that the clains
have to be identical in the precise way that they
were in -- in Arizona v. California.

JUSTI CE STEVENS: M. Kneedler, can | ask
you sort of a basic question about the Eleventh
Amendnent argunment? You -- you franmed it entirely in
terms of the El eventh Amendnent, but is there not
also a common |law imunity that the States can pl ead

agai nst non-soverei gns?
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MR. KNEEDLER  Yes, although I -- | think
-- |1 think -- 1 don't know whether this falls within
the precise terns of the El eventh Anendnent. It

woul d depend on whet her the conpact Commission is
regarded as a citizen of another State, which | think
it would not be. But, yes, it would be the -- the
principle recognized in Alden. But | -- the
principles that | amdescribing here I think would
apply equally to that immunity, as they would to the
ot her --

JUSTICE BREYER. Wy is it -- to go back to
the word "sanctions," when | read the word
"sanctions" in the law, the thing that cones to ny
mnd first and forenost is the noney, like a fine;
and sort of second, inprisonnent. But paying a fine,
that -- that seens to nme the nost primtive and basic
sanction of anything. And -- and why -- and
particularly, if you say the fine was limted to
gi vi ng back noney you previously took.

So, why wouldn't you read this clause here
whi ch says "including" -- and then it doesn't nention
noney, but it includes sone other things, and you say
wel |, sure, they include the other things because the
word "sanction"” doesn't automatically call to m nd

those other things, but it does automatically call to
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mnd a fine.

MR. KNEEDLER: There -- there are severa
points that | think are inportant to bear in m nd
with this. | think this Court has always recogni zed
that nonetary liability on the part of a State is
di stinct from prospective relief, and | think the
Court should not lightly assune that States have
agreed to have a nonjudicial forum like a --

JUSTI CE BREYER: Now, are we supposed to --
are we supposed to treat conpacts anong States as if
we are dealing with those who want to inpose
obligations on the States?

MR, KNEEDLER: No, but --

JUSTI CE BREYER Here, aren't we trying to
say what obligations did the States thensel ves want
to i npose on thensel ves?

MR. KNEEDLER: Yes, and as we point out in
pages 26 and 27 of our -- of our brief, there were
three -- it’s actually four conpacts that were
adopt ed or approved in the very sane Act of Congress
whi ch specifically provide for nonetary sanctions --
or nonetary -- nonetary renedi es, which shows that
the conpacting parties knew how to do it when they
want ed to.

But beyond that, | think it's inportant to
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| ook at the overall structure of article 7, where the
sanctions power appears. First of all, article 7(F),
which is on page 19a of the blue brief, refers to any
party State which fails to conply, et cetera, "may be
subj ect to sanctions, including suspension of rights

under the conpact and revocation."

Those are all forward-1ooking sanctions.

But -- but | think what really reinforces that is if
you |l ook at the title of article 7, which is on page
17a, it says -- it deals with eligible parties,

wi t hdrawal , revocation, entry into force, and
termnation. Article 7 is all about nenbership in
the -- in the Comm ssion. The Comm ssion's powers,
by contrast, are set out in article 4 of the -- of
the conpact. There are enunerated powers there and,
for exanple, article 4(E)(11), on page 1lla -- the
only enunerated power with respect to sanctions
there, at the bottomof 1la, is to revoke the
nmenbership of a party State in accordance with
article 7(F).

One would think, if there -- if there was
an extraordi nary power to grant nonetary sanctions,
that it would have appeared in the enunerated powers,
and in fact, in the one conpact adopted at the sane

time that provides for inposition of fines, it
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actually appears in the enunerated powers portion of
the rel evant conpact, not in the nenbership.

And, Justice Breyer, you asked about

section -- article 7(C), with respect to the power of
the Conm ssion to be the judge of -- of certain
matters. | think it's pretty clear that what that's

driving at is the Comm ssion being the judge of the
gualifications of the -- of the States and the
nmenbers of the Comm ssion appointed by the States to
partici pate.

It's like the power of any |egislative
body, the power of Congress to determ ne the
qgualifications of soneone who' s about -- who has been
voted in, should that person be seated. | think
article 7(C) is directed at that, not at sone power
of --

JUSTICE BREYER. Well, it adds -- it adds -
- it starts "Qualifications.” It says it's the judge
of qualification and it's the judge of their
conpliance with the conditions and requirenments of
this conpact.

MR. KNEEDLER: But if you continue -- “And
the | aws” --

JUSTI CE BREYER "And the | aws of the

States relating to the enactnent of the conpact.”
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MR. KNEEDLER: Right, but -- but -- the --
the laws of the parties -- if I may finish?

"The |l aws of the parties State," the fina
phrase relating to the enactnent of the conpact, |
think would nodi fy the qualifications -- conpliance
with the conditions and requirenents of the conpact
W th respect to nmenbership

Again, | think that cones fromthe first
part of article 7(C), but I think it's -- it's the
overall thrust of article 7 that it deals with
menber shi p

CHI EF JUSTI CE ROBERTS: Thank you,

M. Kneedl er.

M. Dellinger.

ORAL ARGUMENT OF WALTER DELLI NGER
ON BEHALF OF THE DEFENDANT

MR, DELLINGER M. Chief Justice, and nay
it please the Court:

| think I should begin with a sinple
guestion that ny grandson asked ne, which is why did
North Carolina quit? Wich I think sheds |ight on
what its obligations were and what the understandi ng
was.

This is a conpact. It is not based upon a

coercive nodel. You could have one, where States --
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all the States are required to remain in the conpact,
withdrawal is a nullity, the Conmm ssion can enforce
financial sanctions, and the conpact nenbers waive
sovereign imunity and can be sued in Federal court.

This conpact is based on a consensual
nodel , where it -- each -- each State can w thdraw
and therefore the conpact has to be in the rough
financial interest of each of the States at any point
in time, which is what --

CH EF JUSTI CE ROBERTS:. You took -- you
took $80 million, and they got nothing for it. That
woul d be a question your grandson m ght ask.

(Laughter.)

CH EF JUSTI CE ROBERTS: What did you do
with the $80 million?

MR DELLINGER  The $80 million cane
from-- not the State -- the statenent that the
States gave North Carolina $80 million and North
Carolina has kept it and didn't give it back is a
shorthand that is msleading in every single respect.

The funds, of course, didn't conme fromthe
States. They contributed $25, 000 apiece. It came
fromcharges on generators fromall over the country.
The funds went to the authority established under

North Carolina | aw and could only be used for the
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pur poses of the Low Level WAste Authority, and indeed
they all were used for the purposes of the Low Level
Waste Authority.

The master assunes that -- that all --

JUSTI CE SOTOVAYOR: How did that help the
ot her conpacting States, giving themthe $80 mllion
and North Carolina wal king away?

MR, DELLINGER  Well, Justice Sotomayor, no
one was hel ped by this process or the process of the
ot her conpacts, none of which resulted in a -- in a
facility. But what North Carolina did was to carry
out its responsibilities to take appropriate steps
and, as | will showin a nonent, fully in accord with
t he understandi ng of the Comm ssion and North
Carolina, that they would be -- it would be jointly
fi nanced, even though the Conm ssion had no | ega
obligation. But the key reason --

JUSTI CE SOTOVAYOR: | ' m hard-pressed to
under stand where that comes from Under the terns of
the contract -- the conpact, the conpact expressly
says that none of the contracting States have any
liabilities wwth respect to this --

MR. DELLINGER: That is correct, and it
says that the Comm ssion does not have any | ega

obligation --
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JUSTI CE SOTOVAYOR: Exactly.

MR, DELLINGER -- under the conpact to
fund it, either. But it was because this is a
consensual conpact and because of the right to
wi t hdrawal , as the master noted, it would have been
surprising if a facility were constructed w thout
significant assistance fromthe States that were not
the host State because of the right to wi thdraw, and
that i ndeed was recogni zed fromthe very begi nni ng.

For exanple, in 1996, when the -- the
chai rman of the Comm ssion was hoping to speed up the
conpl etion, the chairman noted that the opening of a
new regional facility in North Carolina would ensure
a source of revenues for site developnent in the
third host State.

Indeed, it's not surprising that, fromthe
begi nni ng of the conpact, the Comm ssion provided a
substanti al amount of the fundi ng because North
Carolina could have withdrawn at any point. And the
Comm ssion repeatedly recogni zed that it was, quote,
"necessary and appropriate and reasonabl e and
equi tabl e” for the Comm ssion to contribute to this.

M. Phillips cites the North Carolina
| egislation -- the North Carolina |egislation, which

notes that, anong the Conm ssion's -- the authority's
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corporate powers, when it sets up the authority or
the financing -- but the North Carolina |egislation,
as the Comm ssion expressly recogni zed and cited in
provi di ng the noney, provides that North Carolina may
accept funds fromits general assenbly. The North
Carolina authority nmay accept funds fromthe North
Carolina general assenbly, fromthe Conm ssion
conpact, fromother States, fromthe Federal
Governnent, or fromgenerators. And they begin to
say it's necessary and appropriate.

At every step, they -- the Commi ssion says
that in -- in February of '88, Cctober of '89,
Sept enber of '92, Novenber of '92, "reasonable and
equitable to provide this funding," and of course it
makes sense, given the consensual nature of the
conpact .

So, what happened? Wy did North Carolina
quit? Wat happened was, because of the right to
wi t hdraw, South Carolina withdrew in 1995. Wen
South Carolina wthdrew, this of course deprived the
Comm ssion of a ready source of funding fromthe fees
that were being paid to the facility in Barnwell,
Sout h Carol i na.

But nmuch -- or of equal significance is the

fact that South Carolina, having w thdrawn, no | onger

48
Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official - Subject to Final Review

had to conply with the conpact requirenent, that
South Carolina ceased operating a facility on
Decenber 31, 1992.

Wiy was that inportant? Because the
conpact creates, as M. Phillips noted, sonething
i ke a nonopoly within the region, and when you are
financing the facility you know, if you are the
financing authority, that you will have a captive
mar ket - -

JUSTI CE BREYER: kay. | see. So --

MR DELLINGER: Unless -- unless States can
wi t hdr aw.

JUSTICE BREYER. So | was thinking of this,
is: What we have are a group of States, each of whom
feels it's necessary to build a cholera plant. And
they know that the cholera plant will be hated by
everybody in their State, but it's necessary. So
they each say: W’ Il undertake it, okay? But the
deal is you do, too. Now, that's their basic deal.

| don't know that they ever woul d have
entered into this as part of the basic deal that
State A depends for 4 years on State B doing it, but
when it's State A's turn, they run away. Well,
that's the deal. They can run away. But in

addition, take $80 million? Okay. That's where we
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are back with the Chief's question.

Now, | don't know whether it is an
appropriate step or not an appropriate step to keep
the 80 mllion as well as running away. But it seens
to ne that we have an arbitrator that was supposed to
deci de whether it was or whether it wasn't, and they
said it was an appropriate step. They foresaw you
woul d take the 80 mllion, never give it back, at
| east .

But the Comm ssion thinks it isn't. And
the arbitrator paid no attenti on whatsoever to the
Comm ssion. And what the Conmm ssion says in the
| anguage that | quoted is that the Comm ssion is the
judge of the nenbers' conpliance with the
requi renents of this contract. So when | read that,
| think: Surely, he should have paid sone attention
to the fact that the Conm ssion thought that what was
keeping the 80 mlIlion was not an appropriate step.

Now, there we are. That's ny question.

And the only answer |'ve heard so far is, if | read
the rest of the sentence, it tal ks about |aws of
States relating to the enactnent of this contract --
conpact. And | don't know that you read "enactnent"
so narrowmy to refer to laws that tal ked about how

you adopt it. There mght be a whole |ot of laws. |
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guess you pay attention to all of them So |I don't
see what the last phrase has to do with it. But
anyway, that's ny basic question in the case.

MR, DELLINGER: Al right. 1’1l -- 111
answer themin reverse order: The keeping the 80
mllion and the Conm ssion's judgnent about that.
Their argunent is either that, you know, the
Comm ssion is sonehow the sol e judge of these issues
or that there's sone -- that you should treat a State
as sonething like a regulated i ndustry under an
agency nodel. And they -- and they point to 7(C), or
at least the part of 7(C) that they leave in their
quote, as establishing that. And what | think what
M. Kneedl er was attenpting to say when his tine ran
out is that, if you just read 7(C), it's about
menber shi p

7(C) is in a five-provision sequence: (A,
(B, (O, (D, and (E). (A lists the initial State
nmenbers; (B) says how other States can becone
nmenbers; (D) provides that the first three States
whi ch enact and pay their fees will bring the conpact
into existence. And (E) states that other conpacts
are not eligible for nenbership.

Then (C), in the mddle, says that each

State shall be declared a party State upon paynent of
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the fees and enactnent, and the Comm ssion is the
judge of the qualifications of the party States and
of its nmenbers and their conpliance with the

condi tions and requirenments of the conpact -- and if
| may go "dot, dot, dot" -- relating to the enactnent
of this conpact.

Now, that phrase “relating to the
enactnment” mght refer just to the precedi ng phrase
about laws of the party States. But M. Kneedl er and
| both read it nore naturally in the context of the
Comm ssion as judge, that this is about how you judge
who's a nenber. It is, in that sense, |ike the House
of Representatives provision they quote, except it
doesn't say "sole judge.”

JUSTI CE BREYER: So, in your opinion, the
Comm ssion is not the judge of anything other than
menber shi p?

MR, DELLINGER Not with --

JUSTI CE BREYER  So, therefore, the six
pages or so of this conpact that has to do with a | ot
of detailed issues that m ght appear before the
Commi ssion -- it is not the judge of whether there is
conpliance with those issues --

MR. DELLINGER: Wth respect to -- with

respect to --
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JUSTI CE BREYER -- because this concerns
only nmenbershi p?

MR. DELLINGER: Wth respect to parties to
t he conpact, the Comm ssion, of course, has to
interpret the conpact when it engages in its sanction
authority. If it's going to sanction a State that is
bl ocking the transmit of other States, it has to
interpret what it is applying.

| think what the -- counsel is arguing that
it was entitled to sone speci al deference, and what
the master is saying is: Gven the right to
wi t hdraw, why should North Carolina -- why should it
be all owed any deference over a determ nation by the

State that's not a party to the conpact? It was not

required to -- not a party to -- at that point, to
t he conpact.
Now, | do want to answer your question

about North Carolina keeping the noney, because this
Is inmportant. \ere --
JUSTI CE SCALIA: Before you get to that --
MR, DELLI NGER  Yes.
JUSTI CE SCALIA: Wile we are on 7(C), I'm

not clear on how you are reading that |ast section.

Is the last phrase -- "relating to the enactnent of
this conpact” -- is it your position that that phrase
53
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Is joined not only wwth the inmediately preceding
words -- "the laws of the party States"” relating to
the enactnent of this conpact -- but that it also
refers back to conpliance with the conditions and
requi renents of this conpact relating to the
enactnent of this conpact?

MR. DELLINGER: Yes, | am And that’s not
grammatically conpelled; it is permtted.

JUSTICE SCALIA: It certainly isn't
grammatical |y conpel | ed, but does it nake any sense?

MR. DELLINGER: Yes, it does.

JUSTI CE SCALI A: Conditions and
requirenents relating to the enactnent of the
conpact ?

MR. DELLINGER: Yes. This is about -- it'
not very beautifully done, but it's about the
Comm ssi on judgi ng who becones a nenber. 1In (A,
(B, (O, (D, and (E), and as M. Kneedler noted, in
the other conpacts that were based on a nodel, this
-- the seventh article is all about eligibility for
nmenber shi p. The powers and sanctions parts are
el sewhere in the conpact.

JUSTICE G NSBURG Are you relying on the
caption to article 7 -- “Eligible Parties;

Wt hdrawal ; Revocation; Entry into Force;
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Term nation”? The caption to article 7?

MR DELLINGER Yes. And it's -- it's also
capti ons about that subject.

But if | may return to the question of
who's got the noney: The $80 million com ng from
fees generated by users around the country went
through the Comm ssion to the authority. It was set
up in a special separate account just for the
pur poses of the authority. Al of the funds were
expended over this process of a massive anount of
studies that were done. Not a penny of it could ever
be spent by the North Carolina General Assenbly for
any purposes what soever.

JUSTICE G NSBURG M. Dellinger, what of
-- what of M. Phillips's argunent that that
$80 million gave North Carolina a |l eg up, should
there ever be any revival of the devel opnent of a
di sposal facility; North Carolina is nuch better
situated than anyone else to do this, because they
have al ready sunk $80, 000 into pursuing a |license?

MR DELLINGER: Well, it has been 10 or
12 years since this occurred, Justice G nsburg, and
there has been no effort and no plan in North
Carolina to build a facility, and to begin the

| i censi ng process anew. Sone of the information
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they -- the authority retained, which would be of use
to the Comm ssion anywhere, whether there is any
site-specific information that would still be good 15
or 20 years out, | think is just pure specul ation.

JUSTI CE KENNEDY: Take a hypothetical case
where North Carolina did have a real advantage and
they used the noney to create a facility, would that
bear on the unjust enrichnent claimor even the
sanctions cl ai n®?

MR, DELLINGER Yes. It mght well bear on
the unjust enrichnent, if there was, you know, an
enrichment. Wat happened here is that the North
Carolina General Assenbly appropriated noney that
went to the authority. Properly considered, North
Carolina -- the Comm ssion provided noney to the
authority. The North Carolina General Assenbly
provi ded noney for the authority. Al the funds were
spent. The only State that contributed noney to this
process was North Carolina, and North Carolina
contributed $34 mllion.

Now, why did they -- | think one of the
nost useful docunents we have is in the --

JUSTI CE KENNEDY: | just want -- you said
the only State that contributed noney to the

Comm ssion was North Carolina? | just want to nake
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sure | heard that right.

MR. DELLINGER: Every State contri buted
$25, 000 --

JUSTI CE KENNEDY: That’'s it?

MR. DELLINGER: -- to sign up.

JUSTI CE KENNEDY: Right.

MR, DELLINGER But aside fromthat, North
Carolina General Assenbly appropriated $34 million to
the North Carolina authority, the -- the waste

di sposal authority. They were the only State to do

so.
So 80 mllion had cone fromthe fees

generated at Barnwell, 34 mllion from North

Carolina, and the -- what happened was -- once South

Carolina wthdrew fromthe conpact, was |iberated
fromthis obligation to close, was announcing that it
was now going to continue and is open to the world,
they had a cost advantage and a | ocati on advant age
over North Carolina.

So in -- in 1996, the joint supplenental
fact brief at -- appendix at page 143, is where the
head of the North Carolina authority wites to the
head of the Comm ssion and notes that, with the
wi t hdrawal of South Carolina and their decision to

conti nue the operation at Barnwell, the financing
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opti ons have been substantially changed.

Under the current conpact, any State can
wi thdraw up until the North Carolina facility becones
operational. Wth an available alternative di sposa
facility nowin South Carolina, there is no assurance
to potential bondholders or financiers that there
will be a revenue stream from which to repay any
I ndebt edness. Therefore, the authority is in a
position where the intended vehicles for financing
are no | onger possible.

One possibility is to nodify the conpact to
preclude w thdrawal fromthe conpact, once the
license is issued for the North Carolina facility,
and that would -- such an anendnent would allow --
future use of the facility would be assured, and
revenue financing could be considered.

It was not practical to submt that to al
seven of the other -- all seven legislatures and to
Congress, but the other problemis it would not
have -- its -- its passage woul d, by no neans, have
been assured. The States, at that nonment, could
ei ther stay in or go.

So North Carolina is faced, after South
Carolina's withdrawal, with the prospect of

advancing -- trying to advance bonds for another, at
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mnimum $75 million for construction costs, which
woul d bring the whole project up to 223 mllion,
close to a quarter of a billion dollars, and what's
now a South Carolina facility that is closer to every
State in the conpact, except Virginia, and where,
because it was built in 1981, it has a conpetitive
cost advant age.

So why is Georgia going to stay in the
conpact, when it has what may be a -- a |l ess costly
and |l ess distant alternative in going to Barnwell,
Sout h Carolina?

JUSTI CE BREYER: Wl |, why -- why would
anyone stay in the contract? | take it that your
point, which is an awfully good one, is that this
conpact was designed, |ike others, to solve a
political problem

It's necessary for the country to store
| ow- | evel radioactive waste, necessary for health and
safety, but because of the politics and people's
under st andi ng, inconplete, no one wants it, and so,
now, the States have forned a series of conpacts.

And we are told, in an amcus brief, that,
if this conpact is interpreted to allow one State to
t ake advantage of another State's having done so for

years and then run away and keep $80 mllion to boot,
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it will be inpossible for many other States to resi st
that sanme route.

And that will be the end of conpacts in the
United States, and what we will have is | owl evel
waste without storage. That's an argunent, roughly,
that's made in an amcus brief in this case, and |
woul d |i ke to know your opi nion.

MR. DELLINGER: M response to that is that
the am cus’ suggestion that a decision for North
Carolina would inpair the very useful nmechani sm of
interstate conpacts has it exactly backwards.

St ates establishing conpacts remain
entirely free to include or add provisions limting
the right to withdraw, for many, the inposition of
sanctions, including financial sanctions; inposing
those on States that are no | onger nenbers; defining
whether the imts will be a mllion dollars or a
hundred mllion for what they wll inpose -- or no
limts at all; and, as the Central Conpact did,
requiring a waiver of sovereign inmunity so that
t hese judgnents can be enforced in Federal court.

Al'l that's possible.

But a decision in -- whether or not you

decide for North Carolina, if that's what you want in

a conpact, you can have that conpact, and nothing in
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a decision for North Carolina would change that.

A decision in favor of North Carolina
woul d, in fact, benefit the conpacting process
because it woul d provide assurances to State
| egi slators that you can pick up a copy of the
proposed conpact and read it and know that that is
the extent of the liabilities to which you are
I Nposi ng your -- exposing your State, and that is the
limt of the obligations you are taking on to --

JUSTICE G NSBURG In this case -- in this
case, howdid it conme about that the right to
wi thdraw any tine until the second plant was
operable, was that -- that was North Carolina's
proposal after it was designated to be the site?

MR, DELLINGER  Justice G nsburg, the
original conmpact had no limts whatsoever on
wi t hdrawal , and when North Carolina was chosen as the
site, it proposed, as a necessary condition to its
not -- not wthdrawi ng, that the conpact be anended
to add a provision, 7(H), which would say that after
-- 30 days after the second facility becones
operational, no State may w thdraw w t hout the
consent of all the other States.

So North -- North Carolina added a

[imtation on the -- at their behest, alimtation on
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the right to withdraw. Wen South Carolina pulled
out, it was clear that that limtation on the right
to withdrawal wasn't good enough because it neant
that States could wthdraw at any time up until the
new facility becanme operational, in which case it was

going to be too |ate.

If they pulled out then and went to -- to
Barnwel |, that nade it unbondabl e because there’s no
guarantee -- what nmade it possible to contenpl ate

financing this by bonds and by other financing
mechani sms was the assurance of a market and the
right to withdraw --

JUSTI CE SCALIA: Wll, why didn't you
withdraw? | nean, all this is very good. You had
that absolute right to withdraw, but you didn't
wthdraw in -- when was it -- '97. You went on for 2
years, still as a nenber of the conpact and stil
subj ect to obligations under the conpact. How could
it be said that you were taking all appropriate
steps? What is the |anguage -- all --

MR, DELLINGER  Yes. Appropriate steps --

JUSTI CE SCALI A:  Yes.

MR. DELLINGER -- to ensure that a
license is held and obtai ned.

JUSTI CE SCALI A:  You took no steps at all
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You t ook zero steps.

MR. DELLINGER: North --

JUSTI CE SCALI A: Wy didn't you wi thdraw?

MR. DELLI NGER: Because North Carolina
hoped that -- and no |onger spending 2 mllion a
year, it spent half a mllion to get -- to keep the
authority going, North Carolina kept open the
possibility that there woul d be sone possible
financing that mght allow this project to be
conpl et ed.

They did not, as M. Phillips suggested, |

think in error -- they did not have access by staying
in the conpact to the facility at Barnwell, South
Carolina. South Carolina was -- would close that to
North Carolina, so -- so --

JUSTI CE SCALIA: They had no benefit from
the conpact for those 2 years?

MR. DELLINGER: But the steps North
Carolina took for those last 19 nonths were exactly
the steps that were appropriate. Because they did
not have an obligation to fund this at whatever cost
and because they were willing -- North Carolina's
wi |l lingness to continue the sane ratio of funding
that had been a part of the process for the preceding

8 years was not going to provide the suns necessary
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to conplete it, it would have been a waste and a
squandering of the noney of North Carolina's
t axpayers and the Comm ssion to take any steps that
required the expenditure --

JUSTI CE SOTOMAYOR:  \What - -

JUSTI CE SCALIA: Well, you are not arguing

I npossibility, though. | mean, the other side --
MR. DELLINGER: No, Justice Scalia. [I'm
not arguing that it's inpossible. Wat -- what |I'm

arguing is that, if North Carolina had continued the
| evel of funding, about $3 million a year, on -- on

average, North Carolina had been contributing; the

Conmmi ssion, an average of $7 mllion had been -- if
North Carolina had contri buted that and some -- it
woul d not have cone close -- after the w thdrawal of

South Carolina, it would not have cone close to
provi ding the funds needed to conplete the facility.

Therefore, any funds expended woul d have
been wasteful and i nappropriate.

JUSTICE G NSBURG. M. Dellinger, your
brief makes -- | think the reply brief nade sone
reference to North Carolina's attenpting to get
fundi ng from anot her source after Barnwell -- the
revenues from Barnwel|l were no |onger available to

it.
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| think, in -- in your reply brief, you
make sone reference to an effort on North Carolina's
part to get -- what -- what was that effort?

MR DELLINGER: Well, the docunent | cited,
Decenber 13, '96, begins to set out sone of the
proposals. One proposal, for exanple, was to ask
generators -- nmjor generators to take an equity
position in the authority, that the North Carolina
General Assenbly would continue its funding at the
same rate it had. Till the last day, North Carolina
was Wi lling to spend at that rate.

JUSTI CE BREYER But what -- what -- you
just said -- | may not have m sunderstood, but |
t hought you said, in response to Justice Scali a,
that, during 1997 and '98, when he said why didn't
you take appropriate steps, that you said you didn't
do anything, and that was the appropriate step; is
that right? |If you -- if you said that --

MR, DELLI NGER  Yes.

JUSTICE BREYER: If | heard you correctly.
Al right. But then it shows that in the -- in the
Speci al Master's report that, during that tinme, you
received fromthe Conm ssion funds over $7 mllion.
So you nmay not have done anything, but you did take

$7 mllion at that time fromother people. And so
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they are saying, fine, if you didn't take any

anything, didn't do anything, and that was the

appropriate step, why isn't it the appropriate step

now to give us the 7 mllion back?

MR, DELLINGER  Justice Breyer, there is
a--1 -- there is a disconnect between when funds
are expended and when they are paid into. There is

sone deficit financing, so that the Conm ssion's

paynent in 1998 woul d have been to provide for

expenditures that occurred earlier. So there was

no -- there was -- and there’s no suggestion that

there is any noney left over. And -- and, how can

put it? North Carolina doesn't -- never

had t hat

noney. It went to the authority in a separate and

dedi cated fund that could only be used for the

authority’s purposes.

JUSTI CE SCALI A: Did North Carolina

continue to fund the authority during this interim

peri od?

MR, DELLINGER  Yes, North Carolina spent

half a mllion dollars a year to fund the authority

for the remaining 19 nonths.

JUSTICE SCALIA: So it didn't do nothing

during this period?

MR DELLI NGER: That's correct.
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read you --

JUSTI CE BREYER: You say -- well -- in

ot her words, North Carolina's noney in '97 and ' 98,
which was $4 mllion, went to pay for current
expenditures during North -- during that year,
"97/' 98, but the Conm ssion's noney, which anounted
to $7 mllion in that tine, was not spent on current
things? It was rather a paynent for things done in
t he past?

This sounds not -- I'mnot -- | nean,
that's possible, but |I just don't recall anything
t hat suggests that.

MR. DELLINGER: North Carolina's 2 mllion
al so woul d have been paid for past -- there was not
$2 mllion spent on activities in 1998. That's --
that's the paynent of prior bills. There's -- these

JUSTI CE BREYER So the whole fornula --

MR, DELLINGER These funds are comng into
the -- comng into the authority.

JUSTI CE BREYER -- and the whole --

JUSTI CE SCALI A:  You have the authority
still in existence, right?

MR DELLINGER R ght.

JUSTI CE SCALIA: Don't they have any

67
Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official - Subject to Final Review

enpl oyees?

MR, DELLINGER  Yes, they do. That's --

JUSTI CE SCALI A: So sonebody has to be
keeping the authority alive, right? Wo did that?

MR. DELLINGER  The adm ssion of -- the
authority with funds from-- that had cone fromthe
Conm ssion and fromthe North Carolina Genera
Assenbly. Here's the actual --

JUSTI CE SCALIA: So -- wait, wait, wait.
You said all the Comm ssion funds were for prior
expendi t ur es.

MR. DELLINGER: Well, not necessarily.

JUSTI CE SCALIA: Oh.

MR, DELLINGER That is to say -- there was
not $6 mllion expended during that period. There's
not an exact match-up between that |ist of when
paynents were nmade and when expenditures were made.
But the record showed that North Carolina spent
about -- | believe about -- the authority spent about
half a mllion dollars for the last 19 nonths.

Now, here's the -- here's the actua
adm ssion that North Carolina, quote, "did nothing."
Paragraph -- this is at the Plaintiffs appendi x 460.
The adm ssion request was: Admt that North Carolina

took no further steps after Decenber 19th to ensure
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that an application for a license was fil ed.

Response: It is admtted that the
authority was deprived of funding upon notification
fromthe Conm ssion in or around 1997 that the
Comm ssion was termnating its transmttal to the
authority of portions of funds derived fromfees and
surcharges i nposed on generators. It is further
admtted that the authority had justifiably relied --
the North Carolina authority -- on the continued
provi sion of these funds in Iight of the Comm ssion's
previ ous words and actions. For this reason, the
authority did not thereafter take -- thereafter take
additional steps to site --

JUSTI CE G NSBURG  \What about the offer --
what about the offer that M. Phillips brought up,
that the Conm ssion was ready to pay anot her
$21 million, and there was going to be | oans fromthe
gener at ors?

MR. DELLINGER: That proposal, first of
all, left a significant shortfall, as the nmaster
found. Even with that proposal, which North Carolina

t hought there were sone | egal problens with whether

it would be -- that |oans fromprivate generators

woul d al | ow bondi ng of the remaining financing -- the

master says it was still a substantial gap left, even
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if North Carolina continued to pay the same anount of
money.

So, wth North Carolina wlling to continue
to pay at the sane rate it had for the previous
8 years, and the Comm ssion unwilling or unable to do
so, it nmeant that that |evel of expenditure by North
Carolina would be a worthl ess expenditure of its
taxpayers' noney and the Comm ssion's noney.

The Comm ssion's position seens to be that
they shoul d have taken steps just for the sake of
taking steps, like building half a bridge to nowhere,
when you know there’s no financing in sight. They
coul d have wi t hdrawn on Decenber 19th, and they took
exactly the steps that were appropriate, which is not
to spend noney that is futile and wasteful.

JUSTI CE SOTOVAYOR: Could I ask you a
question? 1Is all of this noney that has been spent
or was spent up until 1999 -- has it been washed
away? Meaning -- and this may be what remains for
the unjust enrichnent clains, but is there any val ue

| eft to what occurred?

MR. DELLINGER: | don't know that there is,
Justice Sotomayor. | would not assune there is any
-- any val ue.

JUSTI CE SOTOVAYOR: There’s no facility --
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MR. DELLINGER: There’'s no -- as far as |
know, there’s no value to North Carolina. There's no
-- in that sense. The -- of the quasi-contract
cl ai ns.

Could I turn, if | could, to the
participation of the Conmm ssion, which we think
raises a -- a substantial constitutional question?

This is actually, and should be, a very
sinple question. States, either at conmon | aw or
constitutionally -- for these purposes, it doesn't
matter which side of the fence you are on in Al den.
States have a right not to be subject to suit by
parties that aren't the United States or a sister
State, absent a valid abrogation.

The Comm ssion is neither. [It’s not a
State, and that should be pure and sinply the answer
to the question. The issues are whet her sonehow
there should be an exception for a conpact. It
should be treated Iike a State and all owed to sue;
or, even if it's treated |i ke any other private
litigant, there is sonme kind of sane-clains
exception -- in fact, there is one case, Arizona,
only, which really addresses this point -- there
shoul d be a sane-clai ns exception.

First of all, wth respect to whether the
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conpact ought to be able to sue as if it were a
State, | think that’s resolved -- and this Court,

when it rejected a conpact suit in nunber 131 --

of -- the Comm ssion suit, mght have thought the
sane -- by the Hess case. It says that conpacts
cannot claimsovereign imunity. |If they don't have

the dignity or status to clai msovereign i munity,
they surely ought not be able to affirmatively pierce
the sovereign immunity of sonething that is
undoubtedly a State. They are not --

JUSTI CE G NSBURG But that was in -- Hess
canme up in a different posture. It wasn't -- |
think -- it was an attenpt to sue the authority,
wasn't it?

MR. DELLINGER: That is -- that is correct.

JUSTICE G NSBURG. So | don't think that
they are at all conparable. This is a case of does
the -- does the authority have standing or -- to
bring the claim

MR, DELLINGER  You could distinguish them
-- but -- distinguish the two situations. But that
woul d cut in favor of this situation. You m ght
think that a conpact has the right to sue as if it
were a State, another State, a State, and stil

think that -- you mght think it had sovereign
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i mmunity, but not that it could bring a suit against
a State. But you certainly wouldn't think that if
it's not even entitled to invoke sovereign i nmunity
on its own behalf, that it ought to be able to bring
it.

But no matter. There’'s no good argunent.
Wth or without Hess, there is no good argunent for
treating a conpact as if it were a State. That is a
slippery road --

JUSTICE G NSBURG Wiy -- why not? | nmean,

iIf it’s totally a creature of States -- that’s al
it’s -- there’s no other sharehol ders, nobody in the
picture, just -- they are all States that create it?

MR. DELLINGER: The States do not contro
this private -- this separate entity.

JUSTICE G NSBURG  They create it, though.
They -- the States create the --

MR. DELLINGER The States created it. It
Is run by a group of conmm ssioners, two from each
State, who vote individually and are not bound. For
exanpl e, the representatives from Georgi a and
M ssi ssi ppi on the Conm ssion voted to bring this
litigation against North Carolina. The States of
Ceorgia and M ssissippi did not decide to join. They

-- they voted differently fromwhere their States
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are.

And -- and one of the things about the --
the Conm ssion doesn't have the sanme constraints that
a State has. The attorney general of Al abama m ght
think long and hard before submitting an onerous
docunent di scovery request on a sister State and
maki ng that kind of scorched-earth litigation a
practice. Sonething that’s not a State doesn't have
those constraints.

JUSTI CE KENNEDY: Suppose -- suppose we
think that the sane State -- or the sanme-claimrule
applies, and that if the Comm ssion is asserting the
same claimas a State, that then it can sue. Suppose
that's the rule. Are these the sanme clains?

MR. DELLINGER: They are -- first of all
they are not the sane clains. The States who gave
$25,000 are trying to claimthat the Conm ssion
either is their agent or that they can bring a suit
that restitution ought to be made to the Comm ssi on,
that is a -- the short answer is those are different
routes. They are not the sane clainms, but --

JUSTI CE G NSBURG How can -- how can they
not be, M. Dellinger? There' s only one conplaint,
and that conplaint is on behalf of all the

Plaintiffs, not --
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MR, DELLINGER  Yes. But you woul d have
the sane last line of a conplaint if 1 mllion people
joined the State who brought an antitrust suit
agai nst another State. It is sinply that -- award
the Plaintiffs such damages as this Court deens just
and proper.

JUSTICE G NSBURG But there’s no discrete
cl ai m made by the Conmm ssion as distinguished from
Sout h Carol i na.

MR. DELLINGER Yes, the Commi ssion is
making a straight-up restitution claim which, as
the -- the entity that provided the funds, it does
not .

But let me say why | think the separate and
-- even if the clains were identical, we don't know,
at this point, that they will w nd up being
I dentical, and States shouldn't have to litigate
until we find out.

The master just says it's not necessarily
the case that they will wind up being identical.

M. Phillips says -- counsel for the Plaintiffs said
t hey woul d not concede that they would not, at the
end of the day, forgo any claimon behalf of the --
of the States that the Conm ssion didn't have.

But, nost inportantly, there is Al den.
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Al den makes this a civil case because Al den says that
private suits agai nst non-consenting States present
the indignity of subjecting a State to the coercive
processes of judicial tribunals.

If you allow another party in that's not a
State, you are subjecting a State to all of the
di scovery, all of the different theories, all of the
depositions, all of the docunent requests. A sister
State may, in its attorney's general's office, think
tw ce about doing that. A private litigant will not.

So | think this case is that -- | believe
if you didn't want to overrule Arizona, you could say
it's a case where the United States brought a case in
its role as trustee for the Indian tribes and the
tribes thenselves were allowed to intervene, and they
were, therefore, virtually one and the sane party.
And you wouldn't need to overrule it. | don't think,
if it stands for any broader principle, it can
survive Al den v. Mine.

Now, if the Commi ssion is out, then we
think there is -- and if you agree that there was no
breach of contract, then | think the Court should
direct the dism ssal of the quasi-contract clains
because only the States will be left as a party.

And those clains -- quasi-contract clains
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of restitution, it’'s -- they are clains that are
governed by the subject matter of the conpact between
the States, and as to parties to the conpact, there
can’t be any such clains, and | think that should be
the end of it.

Thank you.

CHI EF JUSTI CE ROBERTS: Thank you,

M. Dellinger.
M. Phillips, have you 10 m nutes.
REBUTTAL ARGUMENT OF CARTER G PHI LLI PS
ON BEHALF OF THE PLAI NTI FFS
MR, PHI LLIPS: Thank you,
M. Chief Justice.

I would Iike to respond to a nunber of the
poi nts that have been nade. It seens to ne the nost
fundanmental one that M. Dellinger relies upon is the
notion that this $80 mllion was not the noney of the
conpact States, and he -- he keeps saying that
repeatedly -- you know, based solely on the fact that
t he noney doesn't cone through the treasury of the
St at es.

But he ignores, on 12A, article 4(H)(2)(b),
whi ch says, with respect to the |evying of the
speci al fees or surcharges, which was the basis upon

which the entirety of the $80 million cones, that
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this nmust represent the financial commtnents of al
party States to the Comm ssion.

It was the understanding that, in
exercising the authority to levy these anounts of
noney in order to generate this, that that was the
States' noney, all of the States' nobney, and
ultimately, if this Court would have determ ned that
t he noney --

JUSTI CE SOTOVAYOR: That provision just
says the States don't have to give anything nore than
that, that that's what satisfies whatever obligations
they may or may have. But where does it say that
noney bel ongs to thenf

MR PHILLIPS: It says each State
hosting -- you know, "shall annually |evy
surcharges."” The total of those surcharges represent
the financial commtnents of all of the party States
to the Comm ssion. That seens to ne to say that it
Is the coonmtnment of the party States that's --
that's being provided for in that context.

It's not the noney of the Conm ssion. |It's
not the noney of the generators. |It's the noney of
the conpact States that's being used for whatever
purpose is necessary in order to fulfill the overal

obj ectives of the conpact. 1In this context, it was
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used to ask North Carolina to go forward to site a
facility.

JUSTI CE SCALIA: Wait. | don't -- | don't
under st and t hat.

MR PH LLIPS: [|'msorry.

JUSTI CE SCALIA: It never passes through
the States, and this provision just waves a nagic
wand and says that it represents the financi al
commtnents of all party States to the Comm ssion.
VWhat proportion fromeach State? Do we know?

MR. PHILLIPS: W don't know, and we
woul dn't -- and the truth is, at the end --

JUSTICE SCALIA: | think all this means is

that that is the only financial commtnent that the

States are obliged to -- to nake.
MR, PHILLIPS: | think there’s no question
that it -- that it can be read as -- as saying that,

whi ch, of course, then tells you, if it's not the
Comm ssion's responsibility and it's not the States’
responsibility, then it was clearly, fromthe outset
and has al ways been, North Carolina's.

But I think it goes beyond that,
Justice Scalia. | think it actually tells you, as an
agreenent anong all of the party States to this

conpact, that this is the noney of the States, and
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ultimately --

JUSTICE SCALIA: It can't be the noney of
the States if you can't say how nuch of it belongs to
each State.

MR, PH LLIPS: Ch, no. You --

JUSTI CE SCALI A: That just doesn't nmake any
sense.

MR PH LLIPS: Well, there would be a way
to allocate it. It seenms to ne that maybe -- that
ei ther the Comm ssion, based on the vote of the
parties -- the party States, could either allocate it
back on a pro rata basis, or they can do it on the
basis of the percentage of the -- of the waste that
was used in any particular fund.

There’s no specific provision on that, but
It seens to ne that doesn't detract, Justice Scalia,
fromthe fundanental point that what the conpact
nmenbers agreed upon was that this noney woul d be the
noney of all of the States. And, therefore, we can't
keep it as a Conm ssi on.

JUSTI CE STEVENS: But the noney that’'s --
but the noney that is tal ked about in that section,
as | read it, that’'s noney that woul d be generated
after the facility was conpl et ed.

MR. PH LLIPS: Right, South Carolina, in
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context. The -- immediately, it

woul d be South Carolina, and ultimtely, then --

assum ng North Carolina or another State were to site

a facility, then,

fromthere on, that noney woul d

continue to be their conmm t nent.

JUSTI CE STEVENS:

So you’'re saying the

noney generated by the South Carolina facility was

t he noney of the conpact nenbers?

MR, PHI LLIPS: Yes.

JUSTI CE STEVENS: And that was the noney

that was given to North Carolina?

agreed anong thensel ves,

MR. PHI LLIPS: Right, because the conpact

as part of this agreenent,

that the -- that they would have authority to inpose

t hose surcharges on the generators,

t he noney in.

CH EF JUSTI CE ROBERTS:

those States couldn't take the noney.

as they brought

But then -- but

They coul dn't

say, | want ny share?

MR. PHLLIPS: Well, | think they could
have, actually.

CHI EF JUSTI CE ROBERTS: You are saying it
was their noney, but they had no access to it.

MR. PHI LLIPS: Well, no, but I -- through
their nenbership, they certainly did. |If the States
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agreed to disband the conpact and the -- the

Commi ssi on di sappears and there’'s $80 nillion in the

pot, that noney's going sonmewhere. |It's not staying
in-- it my get paid for legal fees, but other than
that --

JUSTI CE BREYER How does it work? | nean,
how does it work? The-- there's a -- there’'s a plant
in South Carolina, and a truck cones up filled with
radi oacti ve waste out of GCeorgia.

MR, PH LLIPS: Right.

JUSTI CE BREYER. And they go to a boot h,
and now they are charged sonething. And is the fee
and special surcharge, which this refers to, the
total charge?

MR, PHI LLIPS: Yes.

JUSTI CE BREYER Total charge. And what
does that anmount to, primarily? Do we have any idea
on a typical --

MR PHILLIPS: You nean, in terns as a
percentage off the -- off the normal charges?

JUSTICE BREYER No -- well, | don't know
how they did it. But, anyway, there’'s a charge. Say
it's $1,000, or maybe it's $10, 000.

MR. PHILLIPS: Yes, that would be a bit

hi gh.
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JUSTI CE BREYER S0 -- so the truck conpany
has to pay $10,000 to the authority.

MR. PHI LLIPS: Right, the generator does.

JUSTI CE BREYER: And they are saying here
that that $10,000 represents --

MR. PHILLIPS: Represents the comm tnent of
t he States.

JUSTI CE BREYER -- the financia
comm tnent of all party States to the Conm ssion.

MR. PH LLIPS: Right. And all that's
saying is that that noney, even though that -- |
mean, the alternative way to do it, obviously --

JUSTI CE BREYER: That noney m ght -- seens
to come froma private conpany.

MR, PH LLIPS: Right.

JUSTICE BREYER: It cones froma private
conpany. It goes to the -- it goes to the
Comm ssion -- it goes to South Carolina --

MR. PHLLIPS: Right, and then it comes to
t he Conm ssion --

JUSTICE BREYER: -- and they give it to the
Conm ssi on.

MR. PHILLIPS: -- and the Conm ssion then
used it in this context. But that's the basic point,

Justice Breyer. |If they didn't have this provision,
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you would -- you m ght assune it was the generators’
noney or sonebody el se's noney.

The whol e point of the provision was to say
t hese noneys, which can only be | evied because of the
conpact and Conm ssion's authority, remain the
responsibility of the States and, ultimtely, to ny
mnd at |east, would clearly go back to them

Justice Breyer, | wanted to answer your
question with respect to findings of breach. January
'98, there is -- the joint supplenental appendi x,
page 55, naekes the -- is the Comm ssion sanction
order, and April '99 -- and, again, at appendi x 323
and appendi x 412 -- those are specific findings by
t he Comm ssion that there have been breaches.

JUSTI CE SOTOVAYOR: Could I just
understand -- and I don't know if | am m ssing
sonething -- your theory that this belongs to the
States relies exclusively on either an agency or an
ownership theory as alternatives?

MR. PHI LLIPS: Well, | nean --

JUSTI CE SOTOVAYOR: There's not hing el se
that would make it --

MR. PHLLIPS: Well, I"'mrelying on this
provi sion of the conpact that says that it is the --

JUSTI CE SOTOVAYOR: That's -- that's -- if
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we disagree with that --

MR, PHI LLIPS: Then we have an agency
theory as well.

JUSTI CE SOTOVAYOR:  All right. And then we
have to address that. |Is there any other theory that
woul d give the States the right to make the clains
the Conm ssion is making?

MR PH LLIPS: Well, | nmean, yes --

JUSTI CE SOTOVAYOR: For the return of the

$80 million.
MR PHLLIPS: | -- 1 think that the Court
-- yes, | think the Court would still have the

authority, even in dealing with what is the
appropriate rule of restitution, because we are too
far anay fromthat at this stage. W're not -- we're
not there.

But | think, if the Court finds that North
Carolina breached the conpact, it ought to try to
find a reasonable way to renedy that particul ar
problem even if the technical standards didn't
apply.

JUSTI CE SOTOVAYOR: |If we don't do that,
what are you left with?

MR, PH LLIPS: Well, no, Justice Sotomayor,

you do do that. | nean, when the Court in
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Kansas v. Col orado was trying --

JUSTI CE SOTOVAYOR: | al ready posed a
hypot hetical. Don't -- if we don't, what is left of
this case?

MR. PHLLIPS: It seens to ne the Court
still has the authority, in deciding what is the
appropriate standard of restitution in a problem as
unique as this one, to do what it did in
Kansas v. Col orado, which is to say: How do we
neasure the damages to this party? Let's | ook at
what the injury was to the farners who were
conpletely unrelated to it. They clearly wouldn't --
they weren't parties to that litigation, and the
Court said that's a perfectly legitimate way to
figure out the right damages. So | think we woul d
still have an argunent that you -- that the Court
woul d have the authority to grant that form of
restitution under these circunstances.

M. Dellinger spent a |ot of tinme on what
strikes ne as sort of a conplete fantasy with respect
to the funding situation that North Carolina faced.
You know, once South Carolina left, to be sure, we
|l ost the ability to take noney and help North
Carolina. But the notion that North Carolina, if it

had conpleted this facility, was not going to have a
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license to print noney in the -- in going forward and
that funding woul dn't have been avail abl e back in
those days is not in the record. And, frankly, it's
conpletely counterintuitive, because they have a
nmonopoly. That's what the conpact specifically
provides for them is the nonopoly to be able to
control the fees that -- on these particul ar wastes.

Yes, Your Honor?

JUSTI CE SCALIA: The ability to w thdraw
term nates upon conpletion of the facility?

MR. PHILLIPS: Yes. Six nonths afterwards.

JUSTI CE SCALI A:  Six nonths afterwards. So
the -- the facility's conpleted. It's clear they are
going to have to -- they are going to be charging
nore than South Carolina, which is a | ower cost
facility, having been in existence for |onger. Wy
woul dn't everybody get out?

MR. PHILLIPS: Because the risk that South
Carolina is going to pull up stakes and stop because
it's been making that noise fromthe beginning --
that was the reason for the crisis. Washington and
South Carolina said: W're not going to take every
other -- every other State's waste, and we are
getting out of this business. So the risk you would

take in junping out in the six nonths is that you
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then find out at the back end you have no place to
di spose of your waste.

So the reality is, they had -- all of the
i ncentives to go forward existed as nuch in 1997 as
they did in 1995, as they did in 1999. The only
thing that's fundanental here is they had a
responsibility not just to do what was appropri ate;
it was to do what was appropriate to get a |license,
and that's what they never did. They wal ked away.
They took no action. Trying to negotiate funding in
the abstract doesn't have anything to do wi th noving
forward to get a license. On that score, the
authority shut down and cl osed.

Justice Sotomayor, you asked: |Is there any
benefit that remains? Well, the reality is, geol ogy
studi es and hydrol ogy studies that get done, those
things don't change for a billion years. So every
one of those studies that was done is going to be
just as valid today 12 years later, although |I do
think the right way to analyze this is not in terns
of 12 years later, but what woul d have happened at
the tine.

| thank Your Honors.

CHI EF JUSTI CE ROBERTS: Thank you, Counsel .

The case is submtted.
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(Wher eupon, at 11:37 a.m,

above-entitled matter was submtted.)
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