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PROCEEDI NGS
(1: 00 p.m)

CHI EF JUSTI CE ROBERTS: We'Il hear argunent
this afternoon in Case 08-969, Hemi Group v. The City of
New Yor K.

M . Barnhouse.

ORAL ARGUMENT OF RANDOLPH H. BARNHOUSE
ON BEHALF OF THE PETI TI ONERS

MR. BARNHOUSE: Thank you, M. Chi ef
Justice, and may it please the Court:

Possessory and use taxes are extrenely
difficult to collect, even under the best of
circunstances. Indeed, here the City alleges in its
second anended conplaint that it only coll ected 40 cents
on the dollar, and its response clains a collection rate
of 55 cents on the dollar. Yet it wants to collect 300
cents on the dollar fromny clients, who never owed
these taxes in the first place.

The Respondent City of New York alleged two
RI CO cl ai ns and pendent State |aw violations that the
City said resulted in a | ost sovereign opportunity to
coll ect cigarette possessory taxes fromits city
residents. The alleged |ost opportunity to tax was
based on clains that my clients and 50 ot her defendants

in four consolidated cases did not send nanes of
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custonmers to the State of New York and had statenents on
their Website saying sales were tax-free and no tobacco
t axes appl i ed.

The Federal district court dism ssed al
claims. The Second Circuit Court of Appeals reinstated
one of the City's RICO clains against the Petitioners,
the Hem Group and its sole owner, Kai Gachupin, and
affirmed dism ssal of the City's other RICO and its
common | aw fraud cl ai ns.

Yet, reinstating the one RICO cl ai mwas
| mpr oper because the City does not have standing to sue,
based on the injuries that it has alleged. |t does not
have standi ng because the City's claimthat it |ost the
soverei gn opportunity to tax is not én injury to -- to
business, and it's not an injury to property. And --

CHI EF JUSTI CE ROBERTS: Why -- why isn't the
noney property?

MR. BARNHOUSE: Money in the bank woul d be
property, M. Chief Justice Roberts, but an opportunity
to collect noney is an inchoate interest, and so it
woul d not be property at that point. It would be the
opportunity to collect it.

CHI EF JUSTI CE ROBERTS: Well, isn't a
| awsuit with a potential recovery regarded as property

of an i ndividual ?

4
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MR. BARNHOUSE: The |lawsuit would be -- the
| awsuit itself would be property, but the -- but any

recovery woul d not be property until it becane choate,

until there was an ampbunt of noney assigned to it. And

so --

JUSTI CE SCALI A: There is no such
adj ective -- | know we have used it, but there is no
such adjective as "choate.”" There is "inchoate," but
t he opposite of "inchoate" is not "choate."

MR. BARNHOUSE: All right.

JUSTI CE SCALIA: Any nore than the -- |
don't know.

(Laughter.)

MR. BARNHOUSE: Wel I, I'ﬁ1mwong on the -- on
the '‘choate’’ --

JUSTI CE SCALIA: Yes. It's |ike
"gruntled.”

MR. BARNHOUSE: -- but | think I amright on
the | aw, Your Honor

JUSTI CE SCALI A: Exactly. "Disgruntled" and
the opposite of "disgruntled" is "gruntled."”

MR. BARNHOUSE: Is "gruntled."

(Laughter.)

MR. BARNHOUSE: Well, it would -- it would

be inchoate at the time the -- the City was just

5
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exercising its opportunity to tax, but had not -
exercising its sovereign right to tax, but hédoaot yet
assessed the tax and made it property --

JUSTI CE GINSBURG. | thought that the -
status of taxes owing for wire fraud purposes Qésthe
settled in Pasquantino. There it was a question of
al cohol taxes owed to Canada.

There were taxes due, but not paid. So why
doesn't Pasquantino settle at |east the property
gquestion that taxes owed to a sovereign qualify as
property?

MR. BARNHOUSE: Justice G nsburg,
Pasquantino -- the holding there was -- it was a
crimnal prosecution by the U S. vaérnnent, and it
dealt with the term "property” in the -- in the mail and
wre fraud statute, not the overlying 1964(c)
requi rement of injury to business or property.

Mor eover, it was the taxpayer who was being
prosecuted, the person who actually had taken the |iquor
i nto Canada, not sone third party that said, let ne sell
you the |iquor.

JUSTI CE GINSBURG. Oh, there are certainly
differences fromthis case, and it wasn't a RICO case,
either. But why would the determ nation of what --

whet her an amount owed to a governnment qualifies as

6
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property, why wouldn't -- why would that answer differ?

MR. BARNHOUSE: Justice G nsbhurg, once the
amount owed i s assessed, once there's a determ nation of
t he anount owed --

JUSTI CE GI NSBURG. There was no assessnent
by Canada in the Pasquanti no case.

MR. BARNHOUSE: There was --

JUSTI CE GINSBURG. They said the -- the
def endant was smuggling |iquor into Canada and getting
It there without paying the Canadi an exorbitant taxes.

MR. BARNHOUSE: The prosecution on the mai
and wire fraud crimnal -- well, crimnal standing was
not an issue there. It was the U. S. Governnent --

JUSTI CE Gl NSBURG:  But mé're t al ki ng
about -- only about property, not standing or anything
el se. And in Pasquantino, the Court said that a schene
ainmed -- ainmed at depriving Canada of noney to which it
was entitled by |aw qualifies as property for wire fraud
pur poses.

MR. BARNHOUSE: Yes, Your Honor, for wre
fraud purposes. And the Court took a very expansive
vi ew of property in Pasquantino.

JUSTI CE SCALIA: So why is this different?
| mean, it's clear that "property" can nmean that. You

acknow edge that it can nean the government's
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entitlenment to money fromtaxes.

MR. BARNHOUSE: For purposes of the -- of
the mail and wire fraud statute, this Court has held
t hat property can be for purposes of --

JUSTI CE SCALIA: So it can nean that. Now
why -- why should we say it doesn't nmean that here?

MR. BARNHOUSE: At the tinme, because of the
overlying standi ng requirenment Congress placed in RICO
of injury to a person's business or property, and
because of Congress's reliance at that tine on the
antitrust |laws and the general understandi ng at that
time that business or property did not include the type
of sovereign interest in an opportunity to collect tax,
as confirmed by the Ninth Circuit and this Court in
Hawaii v. Standard O 1| of California that this Court
affirmed, where the sovereign opportunity to tax is nuch
difference -- different fromthe actual collection of a
-- of a set anmpunt of tax that the governnent knows it
has com ng.

JUSTI CE SCALIA: |Is the word "property" used
in the antitrust |aws?

MR. BARNHOUSE: Yes, Your Honor. In fact,
the --

JUSTI CE SCALI A:  \What - -

MR. BARNHOUSE: The -- |I'm sorry.

8
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JUSTI CE SCALI A: \What does it say?

MR. BARNHOUSE: The standing for purposes of
the antitrust laws is injury. A person has standing who
has been injured in his business or property. |It's
exactly the same as in RICO. In fact, Congress took the
| anguage fromthe antitrust |aws, Justice Scalia, and
placed it into Rl CO unchanged.

JUSTICE SCALIA: And it -- and it's clear
that, for purposes of the antitrust |aws, property does
not include the governnent's entitlenment to i ncome from
t axes?

MR. BARNHOUSE: Yes, Your Honor. |In Hawaili,
this Court made it clear that --

JUSTI CE STEVENS: The HaWaii case didn't
i nvolve a claimto taxes.

MR. BARNHOUSE: Justice Stevens, it was a

claimof injury to the general econony, which included

JUSTI CE STEVENS: Right, and parens patri ae
for the community at | arge.

MR. BARNHOUSE: Yes, Your Honor. And the
State of Hawaii brought three clains. One was its
injury to itself; one was the potential class action;
and then the parens patriae claim

JUSTI CE STEVENS: But none of theminvol ved

9
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a claimto taxes.

MR. BARNHOUSE: It was ny understandi ng that
the injury to the general econony, the underlying claim
was that by losing that econom c engine, that the State
itself would be injured because of the loss to the
econony and in its governnental functions. The actual

JUSTI CE SCALI A: Yes, but that -- that's
sonething different. This isn't just a general, you
know, you hurt the econony and therefore you hurt the
State. Here, what they're saying is: You caused people
who owed ne taxes not to pay taxes, an identified sum of
noney.

MR. BARNHOUSE: Justice écalia, it's not an
I dentified sum of noney. They don't know -- they can't
tell who owed the taxes, in what ampunt, whether any of
t hose people were eligible for the exenption under the
law. 1t was inchoate. It was not known. [t was not
known who owed it or --

JUSTI CE SCALI A: Well, it m ght have been
I nchoate but still -- they would have to be prove that,
| assume, in the litigation here, wouldn't they? I
nmean, let's assune we let the litigation go forward.
Woul dn't they have to prove what taxes were not paid?

MR. BARNHOUSE: They would have to -- they

10
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woul d absol utely have to prove that for purposes of
damages.

JUSTI CE SCALI A: So worry about that |ater.
| mean, just because some of them m ght be difficult to
prove or not provable doesn't nean that the rest that
are very clear do not constitute property.

MR. BARNHOUSE: The -- the -- what they've
all eged here is not that they' ve |lost the taxes, but
that they've |l ost the opportunity to tax. Moreover,

t hey should not be able to reach that point because the
al | egations thenselves are that the injury is not
proximate. |It’s the City itself --

JUSTI CE SCALIA: That's a different issue.

MR. BARNHOUSE: It is a different i ssue.

JUSTI CE SCALIA: You're going to tal k about
that one, aren't you?

MR. BARNHOUSE: That -- | was hoping for a
snmooth transition, Justice Scali a.

JUSTI CE SCALI A:  You've got it.

(Laughter.)

MR. BARNHOUSE: The -- the injury to the
City is much like the injury in Holnes, where the City
claims to be at the tail end of the chain of causation.
They allege two injuries, sources of their injury. One

was that statenments made on an I nternet Website sonehow

11
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caused peopl e who purchased cigarettes in New York City
not to pay. The district court described that source of
injury as ‘‘farfetched.’’ Those were Judge Batts's words.
The second source of injury they claimis

that by not reporting to the State of New York, the Cty
then did not receive informati on about which city

residents purchased cigarettes, and the Gty could then
not go to those residents who had not self-assessed, and

JUSTICE ALITO.  Well, putting -
-- putting

aside the fact that the Jenkins Act information would be
sent to the State rather than the Cty, why -- how can
you -- how can it be said that at this stage of the
litigation that it's farfetched that having a statenent
on the Website "No taxes due" is -- doesn't cause people
to purchase those cigarettes for the very purpose of
avoi di ng the taxes?

MR. BARNHOUSE: Well, Justice Alito, the
al | egations here are not that there’'s no taxes due.
There wasn't soneone waving a tea bag and saying, "Don't
pay your taxes." \What the Website's allegations are is
that the sales are tax-free, and the sales were
tax-free. As the City points out, they -- it was beyond

the power of the City to inpose any sales tax on these

transacti ons which occurred on the Jenez Pueblo in New

12
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Mexi co.

JUSTI CE SCALI A: What is it, a user tax once
it gets into the city?

MR. BARNHOUSE: Exactly, Justice Scali a.
It's a possessory tax -

JUSTI CE é&ALIA: Li ke aut onobil es.

MR. BARNHOUSE: Pardon ne.

JUSTI CE SCALI A:  Just |ike autonobiles. If
you buy a car out of the State, you haven't paid the
State sales tax, but if you bring it into the State, you
have to pay a use tax.

MR. BARNHOUSE: That's right. That's right,
Justice Scalia, and the obligation to pay that tax is on
t he person that brings the car into {he State. The
obligation to pay the possessory use tax is on the
citizens of the City of New York.

JUSTI CE SCALIA: And that's all it was
al l eged that these -- that these Websites said, "tax-
free"? They said "tax-free"?

MR. BARNHOUSE: "Sales are tax-free."

JUSTI CE SCALI A: "Sales are tax-free."
That's very cl ever.

MR. BARNHOUSE: And "no tobacco tax." Those
are the two all egations.

JUSTI CE SCALI A: No -- "no tobacco tax"?

13
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MR. BARNHOUSE: Yes, Your Honor. And --

JUSTI CE SCALI A: But there is a tobacco tax,
isn't there? Don't you -- wouldn't you call that use
tax a tax on tobacco?

MR. BARNHOUSE: No, Your Honor, it's
specifically not a tax on tobacco. |It's a tax on the
possessi on of cigarettes, and there are exenptions to
it.

JUSTICE ALITO. Wiy isn't that just a
gquestion -- a substantive fraud question, rather than a
pr oxi mat e cause question?

MR. BARNHOUSE: The --

JUSTICE ALITO Is it -- is it fraudulent to
say "sales are tax-free" as opposed fo, you know, saying
‘““no taxes are due'’?

MR. BARNHOUSE: Well, it has to do with the
i ntervening -- Justice Alito, with -- with intervening
causes of the City's failure to collect these taxes.

The -- RICO requires sonmeone who has been
injured in their business or property by reason of the
al |l eged proxi mate act, and the fact is the City here was
injured inits -- was injured, if at all, by reason of
its citizens' failure to self-assess and pay their
t axes.

JUSTICE GINSBURG: It was injured because it

14
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couldn't find its citizens because it didn't know who
they were. And that was the whole idea of the Jenkins
Act, was to help States find the people who were evadi ng
t he paynent of the use tax on the cigarettes.

MR. BARNHOUSE: Yes, Justice G nsburg. The
Jenkins Act was -- was focused on allowing States to
help find those, and the city is therefore outside the
zone of interest.

JUSTI CE KENNEDY: Well, suppose -- suppose
you had a case in which an individual that lives in New
York goes to a person with a supply of cigarettes
outside the State and says: | want to buy a | ot of
cigarettes and | don't want to pay taxes; can you help
nme? And they agree on an arrangenenf to ship -- to ship
the cigarettes.

Is there proximate cause? Is it there if
the City sues for injury in that hypothetical case?
Woul d you say there's no proxi mate cause?

MR. BARNHOUSE: | would say that there was
no proxi mate cause for a lawsuit under RICO against the
seller who the person went to and said: M goal here is
not to pay taxes; can you help me figure out a way to
get theminto the city in a way that | don't have to?

JUSTI CE KENNEDY: And you think the --

and you think the City cannot show proxi nate cause in a

15
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suit for its injury against the seller of the
cigarettes? You think there's no proximte cause in
t hat hypot hetical case?

MR. BARNHOUSE: Yes, Your Honor, | would say
that there would be an intervening -- Justice Kennedy,
there would be the intervening cause of the person's
decision. It's -- it's beyond the first step --

JUSTI CE KENNEDY: Even though those were the
only two people that have made the arrangenent and that
was t he whol e purpose and intent of the arrangenent?

And you still say there's no proxi mate cause?

MR. BARNHOUSE: Your Honor, the -
intent to injure, even if specific, as thé Egﬁrt held in
Associ ated General Contractors, is nét itself sufficient
to -- to change -- to give soneone standi ng under RICO

CHI EF JUSTI CE ROBERTS: Does your answer to
Justice Kennedy depend upon a notion that the causation
standard as -- in RICOis different than general
proxi mat e cause standards in tort |aw?

MR. BARNHOUSE: No, Your Honor, because |
bel i eve that the proximate cause standard that the Court
has adopted rests at its core in proxi mate cause
analysis in tort law. When the Court first started
appl ying proxi mate cause requirenments in the antitrust

law and in RICO, it was |looking at, as | understand it,
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the -- the common | aw anal ysis of proxi mate cause,
and -- and it really discussed the elenents of that
quite clearly in the Associ ated CGeneral Contractors
case, where it tal ks about five or six factors that the

Court has to | ook at, those factors being the nature of

the plaintiff's alleged injury, is it -- whether it was
the type of -- that the antitrust |laws were intended to
forestall, or here the RICO laws. We would submt that
It is not. It's an injury to a sovereign interest.

The directness of the injury -- here the
injury is indirect. It either cones -- flows through

the citizens who didn't pay their taxes or through the
State that didn't get the reports of custonmers in the
city. \

JUSTI CE G NSBURG. Can we go back to the
gquestion | had asked you and was not finished getting
your position on. Jenkins requires a report to the
State. You say the city was not within the zone of
interest. But fromthe point of view of the sellers,
the out-of-State sellers of cigarettes, ny goodness,
woul d they really want not only to have the burden of
sending a list of names to the State but to every county
and municipality? Isn't it the -- just as it is in New
York, there is a working relationship. The State gets

all the nanes, and then it sends the nanmes to the

17
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cities.

You -- you're suggesting that it
woul d be okay if the Jenkins Act had nmade it even nore
burdensonme to the cigarette sellers by saying not only
do you have to disclose to the State but also to any
muni ci pality that independently taxes cigarettes?

MR. BARNHOUSE: Justice G nsburg, Congress
coul d have given the States power to share those |ists,
but it did not under the Jenkins Act. And it's not
clear that -- that -- even the agreenent --

JUSTICE GINSBURG. Is it -- we're told that
New York City and New York State have a tax information-
sharing agreenment pursuant to which the State does share
this information with the City.

MR. BARNHOUSE: The -- the agreenent, and

it's quoted on page 6 of the response -- and I want to
get this right -- says, Justice G nsburg, in paragraph 1
of the quote, in footnote 6: "Provided that the

di scl osure of that information is perm ssible under
existing | aws and agreenents.” And this is proprietary
i nformati on. These are custoner |ists.

JUSTI CE KENNEDY: Well, what do you do

wth -- what do you do with Justice G nsburg's
hypot hetical ? | nmean, she can pursue her own question,
but I"'minterested in the answer.

18
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Her question is, suppose the statute were
amended so that the information had to be given to the
City as well as to the State; would the case then be
di fferent, hypothetical case?

MR. BARNHOUSE: Yes, it would be different,
because in that instance the City would be the -
would -- would as -- would -- would be the a;rect
victim would be within the zone of interest of the
statute.

JUSTI CE SCALIA: Are there any sanctions for
failing to conply with the Jenkins Act, just on its own,
wi t hout having to go through RI CO?

MR. BARNHOUSE: Justice Scalia, it's a
m sdeneanor violation, and it has to\be prosecut ed by
the U.S. Governnent. Those -- that's the extent of the
Jenkins Act. And -- and the -- and what the City has
done here, as Judge Wnter noted in his dissent, is take
t hat m sdeneanor Federal crimnal |aw and bootstrap it
into RICO seeking 300 cents on the dollar through mail
and wire fraud.

These sal es occurred on the Jenmez Pueblo in
New Mexico. And it's ny client's position, and it's no
secret, he says on his Websites that he doesn't -- that
t he Jenkins Act, the scope of the Jenkins Act does not

i nclude his sales. There -- there's a dispute with the

19
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City on that, but it's not even clear that the State had
a right to get these nanmes, nuch less the City.

Yet, the city is claimng because it didn't
get the names -- and if it had the nanes it clains a
recovery rate of between 40 cents and 55 cents on the
dollar -- it should be able to collect 300 cents on the
dollar froma business that didn't owe themin the first
pl ace.

Because the civil RICO has a separate
standi ng requirenent separate frommail and wire fraud,
as Justice O Connor discussed in Holmes, that it's not
just the predicate act's standing requirenent, but --
but the -- a person injured in his business or property
by reason of -- because Congress took this "business or
property" | anguage right out of the antitrust |aws
unchanged. The Court in Hawaii interpreted that
| anguage. The Court drew a bright line. It was a
pragmatic line, a workable line, an inportant |ine, that
t hat business or property did not include injury to a
sovereign interest.

The opportunity to collect taxes is a
sovereign interest. The taxes thenselves, once
coll ected or assessed, could be property, but not the
opportunity. The injury flows either through the States

or consuners and, therefore, is not proxinmate. These

20
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Websites were not State-specific, nmuch |ess

city-specifi

C.

CHI

EF JUSTI CE ROBERTS: But you don't

-- you

don't think that the proxi mte cause is satisfied only

with respect to the person who is supposed to be paying

the taxes?

contri butes

that the person is not going to pay his taxes,

If there's some way in which soneone el se

or

makes it feasible or makes it nore

i kely

that's

not automatically outside the scope of proxinmate cause,

is it?

MR

BARNHOUSE: It wouldn't automatically be

out side the scope of proxi mte cause, but if -- if

was action that

it

made it nore or | ess feasible. But it

woul d be unreasonabl e under this Court's decision in

U.S. v. Boyl

you cannot rely even on an agent for

€,

where you -- where the Court held t

hat

pur poses of not

filing taxes -- it would be unreasonable for anyone to
rely on | anguage on a vendor's Internet -- commerci al
| anguage on a vendor's Internet Website to -- to

deci de that for

sonme reason they didn't have an

obligation to pay.

And these Websites had | anguage that said -

the City attached the -- the pages fromthe Websit

t hensel ves to the -- they were part of the record,

RI CO record.

had those just a second ago and |
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seemto find them

But the -- the Website pages for ny client
specifically had | anguage as noted in the briefs that
said these are not city-specific or State-specific, that
-- that you need to contact -- you should contact your
State officials for purposes of determ ning what your
I ndi vi dual obligations are regardi ng possession and t ax.

JUSTI CE Gl NSBURG. How many peopl e who buy
cigarettes out of State cone back to their home State
and voluntarily pay the use tax?

MR. BARNHOUSE: In the response to the
petition, the City said it's a fraction, | believe, of
t he people. They have also --

JUSTI CE SCALIA: Isn't tﬁere sone exenption,
anyway, for a couple of cartons?

MR. BARNHOUSE: There is an exenption, yes,
Justice Scali a.

JUSTI CE SCALI A:  For what, two cartons?

MR. BARNHOUSE: Two cartons of cigarettes.

JUSTI CE SCALI A:  Yes.

MR. BARNHOUSE: And -- but -- but it's clear
t hat possessory and use taxes are a bear to collect for
any governnent. And the City here, as | -- as stated in
the record, says even under the best of circunstances,

Justice G nshurg, it collects only 40 cents on the
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dol | ar, perhaps as nuch as 55 cents.

JUSTI CE GINSBURG: But it needs the nanes so
it can collect anything. Oherwise, howis it -- how --
how woul d it ever know?

MR. BARNHOUSE: It would rely on its
citizens to step forward and pay it.

JUSTI CE GINSBURG. And they don't.

MR. BARNHOUSE: And they don't. And that's
the intervening cause of the -- that's --

JUSTI CE SCALI A: It would probably cost them
nore to collect than -- than it's worth the noney, don't
you think, to sue individual citizens after they get the
names?

MR. BARNHOUSE: It's a véry expensi ve
process, Your Honor --

JUSTI CE SCALI A:  Yes.

MR. BARNHOUSE: -- Justice Scalia, and it -
It's tedious. You get the nanes. You have to go a
t hrough the nanes and wite. There's a cost involved in
all that. There's a lot of friction in that entire
process. There -- there are lots of reasons that, even
when the city gets the names and even under its
all egations of collection rates, Justice G nshurg, very
small -- 40 cents to 55 cents on the dollar.

JUSTI CE G NSBURG: Do we know i f these
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Jenkins Act lists -- are they in fact maintained by the
State?

MR. BARNHOUSE: It -- it's nmy understanding,
Justice G nshurg, that the State would receive Jenkins
Act reports fromsonme vendors. Those can cone in al
sorts of different formats, sone of it just stacks of
paper perhaps. And it would be the State's
responsibility then to go through those, select which
ones were residents of the City of New York, and then
deci de whet her under existing laws it was even permtted
to share this proprietary information with the City,
before giving those to the City.

It would then be the City's responsibility
to take the list given to it by the étate and deci de who
hasn't paid. Then there's the exenption issue that
cones on top of that. And then go out and try to
coll ect these amounts, which they allege to have done in
at |l east two instances.

Finally, the policy -- I"'msorry. The
policy that this Court adopted in Hawaii makes a --
makes very nuch sense, as recognized by courts who have
| ooked at issues such as additional fire protection,
paynment of -- of public benefits, other instances where
governments have conme forward and, under RICO tried to

bring a claimto recover actual out-of-pocket expenses,
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overtime that was paid to police that had to nonitor
protests agai nst abortion clinics, public benefits paid
to people who were not legally in the country and
wor king in agriculture.

Governnents have brought those, and the
circuit courts of appeals in both of those instances
said those are injury to sovereign interests, citing
Hawai i, and not the kind of injury to business or
property that Congress intended when it adopted RI CO.

If there are no further questions, |'l|
reserve the rest of my time for rebuttal.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M . Koer ner.

ORAL ARGUMENT OF LEONARD j. KOERNER
ON BEHALF OF THE RESPONDENT

MR. KOERNER: M. Chief Justice, and may it
pl ease the Court:

Wth respect to the definition of property,
this goes back to Wom ng v. Okl ahoma, where in an
original jurisdiction case, Wom ng sued the State of
Okl ahoma on the ground that the State's regul ati on which
attempted to require Oklahoma coal -fired generation
plants to use 10 percent of Okl ahoma coal. And prior to
the legislation all of Wom ng coal was used in the

generation pl ant.

25
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official

Woni ng sued in this Court, and the defense
was that Wom ng didn't have an interest because it | ost
the opportunity to collect taxes. This Court found
standing and all owed themto sue and successfully
chal l enge under the interstate commerce rule. That was
before we get to Pasquantino. Justice G nsburg is quite
ri ght --

JUSTI CE SCALI A: Excuse me. Did -- was
there sone statute at issue in that case which required
not just an interest, but an interest in property?

MR. KOERNER: No. The --

JUSTI CE SCALIA: Well --

MR. KOERNER: It was just -- | was
just going to -- yes, it was just a discussion of what
was the nature of Womng's interest. Was it
substanti al enough to allow themto sue, challenging the
Okl ahoma st at ut e?

I n Pasquantino, though, the issue was
foreclosed. 1In that particular case, the issue of
definition of property was the exact sane issue that you
have in the RI CO case. Indeed, mail and wire fraud is a
predicate for RICO. In that case, there was, as Justice
G nsburg noted, a crim nal prosecution based on the
i nportation of alcohol into Canada from Maryl and. The

charge was wire fraud.
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And, first -- there were two issues: One,
the revenue rule, which is not relevant here. But the
first issue was whether or not the opportunity to
coll ect taxes which Canada | ost, whether that was an
injury to property. And there was a |ong di scussion by
this Court equating the | ost opportunity with
enmbezzl enent fromthe Canadi an Treasury and poi nting out
in the definition of Black's and the Webster's
definition that property includes not only that which
you actually have, but that which you were denied the
opportunity.

In this particular case, the reason we don't

have the taxes is because of the act of fraud as we

al l ege of the defendant. |It's a little tough --
CHI EF JUSTI CE ROBERTS: |I'm sorry, because
of -- because of what?

MR. KOERNER: The fraud of the defendant.
It's alittle hard to argue when you' ve created the
situation so we can't collect that an inability to
coll ect then becones no property. After Pasquanti no,
this Court decided the Anza case, which |I'll discuss for
bot h i ssues.

JUSTI CE BREYER: Before you get to Anza,
this mght be a good tinme to ask because | don't think

we focused on this in Pasquantino. But if in fact the
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failure of a State to collect a tax is property, then
why isn't every corporation that files an inconme tax
return and makes two fal se statements automatically
liable for RICO? | nean --

MR. KOERNER: As |ong as they neet the
definition of --

JUSTI CE BREYER: Well, that would nean the
St ates have a new nethod, which | don't think they use,
a new nmet hod of collecting treble taxes from anyone who
makes two fal se statenents or a false statenment in two
i ncome tax returns, and it would seemto nme that would
have vast repercussions. | nean, it mght be very
beneficial; the States are having a deficit crisis;
but -- \

MR. KOERNER: If people --

JUSTI CE BREYER: How -- how -- why would it
not be --

MR. KOERNER: Well, this is --

JUSTI CE BREYER: And -- but they left -
t hey don't have the RICO predicate, not paying-;our
State taxes. But in effect you would read into the RICO
predi cate protecting States.

MR. KOERNER: But it’s not -- this is
preci sely what happened in Anza.

JUSTI CE BREYER: That may be, but nobody
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focused on this issue. So -- so that's what's bothering
me. What is the -- what is the stopping place?

MR. KOERNER: If you're --

JUSTICE BREYER® O is there one? And if
there is none, how do we reconcile this view of --
t hey' re suggesting a stopping place, Anza and
Pasquantino to the contrary. Right. But they're
suggesting a stopping place on a matter that hasn't cone
up.

MR. KOERNER: But they're suggesting -

JUSTI CE BREYER: O focused on. ;i's come
up but not focused on.

MR. KOERNER: But they're suggesting a
st oppi ng place which is inconsistent\mﬂth t he actual
| anguage of the RICO | aw.

JUSTI CE BREYER: So in your view --

MR. KOERNER: No --

JUSTI CE BREYER: -- California --

MR. KOERNER: Well, may | --

JUSTI CE BREYER: -- which has a $10 billion
deficit, could go through, find every instance where a
corporation nade two fal se statenents, in two tax
returns, one in each, and collect treble what they're
owed.

MR. KOERNER: |If there is a systematic
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under st at ement under the statute, that's exactly --

JUSTI CE BREYER: It doesn't say systematic
under st at enent .

MR, KOERNER: It says --

JUSTI CE BREYER: It says two --

MR. KOERNER: Correct.

JUSTI CE BREYER: -- predicate acts.

MR. KOCERNER: And in these --

JUSTI CE BREYER: And the predicate acts are
a deliberate false statenent. Didn't they --

MR. KOERNER: And indeed that -- that is
what Congress intended. |If you | ook --

JUSTICE BREYER: |f they did, then why
didn't they put in not paying your Sfate tax returns as
a predicate act?

MR. KOCERNER: Well, in fact what they put in
in 1978 was the Contraband Cigarette Trafficking --

JUSTI CE BREYER: Oh, well, that cuts agai nst
you.

MR. KOERNER:  No.

JUSTI CE BREYER: Because if they put in one,
your theory -- they don't even need, whether they need
that or not. Your theory applies to every tax, every
t ax.

MR. KOERNER: Well, the reason they put it
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in was to increase the crimnal penalties as well as

recogni ze the civil penalties.

JUSTI CE BREYER: No, but go back to ny

guesti on.
MR. KOERNER: The inportation -- yes.
JUSTI CE BREYER: My question is, forget the
cigarette taxes. |If | accept your argunent, am /| then

saying that California, New York, and every other State
that's owed noney by corporations in their taxes can go
t hrough, look for two tax returns that have a false
statenment in themthat were mailed in, and thereby

coll ect RICO damages?

MR. KOERNER: Yes, that's correct. And
i ndeed - - \

JUSTI CE BREYER: Well, that's a pretty
far-reaching --

MR. KOERNER: Well --

JUSTI CE BREYER: Do you know anybody, any
court has ever said that?

MR. KOERNER: Well, the issue hasn't been
rai sed. But the -- but the -- the RICO has been
consistently interpreted by this Court in an
expansi oni st node, and despite that, Congress has not
truncated it except in the one area of securities

violation and only because they found that there were
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anple renedies in securities |aw and because they
t hought it was inappropriate to use exclusively mail and
wire fraud.

JUSTI CE BREYER: VWhy woul d they want that
resul t?

JUSTI CE SCALI A:  VWhy woul d the issue not
have been rai sed?

JUSTI CE BREYER: | f Congress wanted that
result, why didn't they put in as a predicate act, not
payi ng your income tax or not paying your State tax?

MR. KOERNER: Because they had a nore
general definition, and they wanted the broadest
possible interpretation. But the Cigarette Contraband
Trafficking Act was put into RICO as\a predi cate crine.
The sole economc injury in that Act is lost taxes to
the State and the city. |It's the only econom c injury.
It's hard to say that Congress didn't contenplate this
when, in addition to the general definition, they put
this in.

I n addition, the Jenkins Act was passed in
1949 precisely for this problem so it was on
congressi onal m nds.

JUSTI CE Gl NSBURG. Yes, but Congress said --
we were just told by counsel for the Petitioner,

Congress said you can -- only -- only the Federal
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prosecutor can sue for violations of Jenkins --

MR. KOERNER: Correct.

JUSTI CE GINSBURG. -- not New York City, not
New York State --

MR. KOERNER: Correct.

JUSTICE GINSBURG: ~-- and it's a
m sdemeanor .

MR. KOERNER: Correct.

JUSTI CE Gl NSBURG. And now you -- you are
saying the Jenkins Act gives you a basis to go after
what are basically aiders and abettors of use tax
vi ol ati ons?

MR. KOERNER: No. \What we're saying is the
Jenkins Act is some evidence of the étate of m nd of the
def endant when he commts this fraud. What we are
saying is he is aware that he has an obligation to file
reports with the State indicating both the identity of
the seller and the identity of the purchaser. Qur
predi cate act is not Jenkins. Qur predicate act is wire
and mail fraud. Even if Jenkins did not exist, we would
still have a wire and mail fraud cause of action based
on the representations of the seller, which is that all
the sales are tax-free.

VWhat Jenki ns does, through the cooperation

Agreenent, is it gives us the mechanismto collect these
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taxes when they're conplied with. |If the defendant by
active intervention does not file and instead advertises
no sales tax required, he is preventing us from--

JUSTI CE GI NSBURG: But do you know -- do we
know that? Do we know whether the Petitioner has in
fact filed the Jenkins Act reports with New York State?

MR. KOERNER: No. W have -- we have
all eged that he has not -- not filed one report with New
York State. |Indeed, he has actively represented in the
Website that he has no obligation to file the report
and that any information that he obtains fromthe
purchaser is confidenti al

JUSTI CE BREYER: All right. So | think that
their response to the mail and fraud\is, you're right,
it is all mail -- it is all mail fraud. Al these tax
violations, in fact every one -- you mail in your tax
return nornmally.

MR. KOERNER: Correct.

JUSTI CE BREYER: So all of these would be
mail fraud. But mail fraud is not a treble damges
statute. And therefore the question is who wll
prosecute, State or Federal? And so normally it's State
If it's a State tax. But it's one thing to say Congress
didn't care about that and quite another thing to say

t hat Congress didn't care if the States were going to
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use this in order to collect three tines what the taxes
are owed. And so they're looking for a way to cut off
this tax liability for ordinary, sinplem nded tax --
failure to pay your State taxes. And that's why they've
hit on this idea of the antitrust. | don't know if
that's a satisfactory idea. | don't see the solution
| think I see the problem

VMR. KOERNER: But in the antitrust case in

the State of Hawaii, the reason there that the State was
not allowed to sue was not because of the injury. It
was not -- it was the directness of the injury. This

Court pointed out the fact that there was the
possibility of duplicative recoveries, and the State of
Hawai i was acting on behalf of the cdnsuners.

Here, we have a direct injury. The City was
the only one injured as a --

CHI EF JUSTI CE ROBERTS: But it was injured

by the consunmers’ failure

- it was injured by the
consuners’ failure to pay the taxes.

MR. KOERNER: Correct.

CHI EF JUSTI CE ROBERTS: That is an
i ntervening cause. Now, why shouldn't that be the end
of the causation chain?

MR. KOERNER: Because it's -- while the

consunmer has failed, we are suing the seller because he
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set up the anbi ance, the environnment for the consuner
not to pay. It is his --

CHI EF JUSTI CE ROBERTS: You're suing himfor
setting up the ambi ance?

MR. KOERNER: Yes. He is the one who
created the fraud, by |eading the consumer to believe
they didn't have an obligation to pay. W are suing
based on inpedance with the opportunity to coll ect
t axes, where there are three parties to this

transaction --

JUSTICE ALITO. In order to -- in order
to -- to prevail on that theory, would you have to prove

that these -- these alleged m srepresentations in fact
caused people not to pay taxes? \

MR. KOERNER: Yes.

JUSTICE ALITO. Had -- you would have to
prove that?

MR. KOERNER: Yes, and that's sonething we
coul d establish at trial, Your Honor.

JUSTICE ALITO.  You think you could
prove that?

MR. KOERNER: Absolutely, because the
response rate of individuals on their own when the
Jenkins report is not filed is extrenely [ow. Yes.

VWhen the Jenkins report is filed, they do --
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JUSTI CE ALITO. What -- what percentage of
the -- of the residents of New York State or New York
City voluntarily pay a use tax on their incone tax
returns for itenms that they purchase on the Internet?

MR. KOERNER: | don't know the answer to
that. | know with respect to --

JUSTICE ALITO Wuld you make a guess?

MR. KOERNER: Probably very low But in
this particular --

JUSTI CE SCALI A:  So how can you call it -- |
mean, part of the problemw th calling it property is
there -- there is such a | ow chance of recovery of the
anount owed here.

Even if the Jenkins Act filing had been
made, you still have to -- have to assune that this --
number one, you have to assune that the State would turn
the list over to the City, which the State isn't
required to do.

MR. KOERNER: But we do have a cooperation
agreenent .

JUSTI CE SCALIA: Well, that may be, but the
State isn't required to, and the State can term nate
t hat agreenent whenever it |ikes.

But, secondly, after you get the information

we have to assune that you're going to nove agai nst
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t hese peopl e.

MR. KOERNER: |If you | ook in footnote 8 of
our brief, we point out, even in this case, when we've
settled with parties and they've turned over the
I nformati on, we have been able to recover significant
anounts of the taxes owed.

CHI EF JUSTI CE ROBERTS: Does it -- does it
af fect your anbi ance theory that the Website has the
| anguage that your friend told us is on it, that you
have to -- you know, this is -- viability varies from
State to State, or whatever the exact |anguage is?

MR. KOERNER: No. No.

CHI EF JUSTI CE ROBERTS: That still creates
t he anbi ance? \

MR. KOERNER: When you | ook at the Wbsite
and you have flashing lights that say "No taxes
required,” indeed we allege in the conplaint that the
entire business nodel is predicated on the fact that
they don't have to pay State and city taxes.

The wi de difference allows for the profit
for the seller and a savings for the buyer. That is
what we all ege and, given the opportunity, we can prove
that. Yes.

JUSTI CE KENNEDY: Coul d you satisfy Justice

Breyer's concern -- and maybe the answer is not -- by
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that would be --

MR. KOERNER: It would be --

JUSTI CE KENNEDY: -- closer to your case?

MR. KOERNER: It would be easier to prove,
but I can't dispute Justice Breyer's fact pattern, that
i f you had an under paynent through a fraudul ent return
that it may be a predicate for RICO and indeed --

JUSTI CE KENNEDY: Well -- well, you're
certainly consistent and persistent on that point, but
it would seemto ne --

MR. KOERNER: Yes. That\mould be even
better, in fact -

JUS%;CE KENNEDY: It would seemto nme that
I’ ve --

MR. KOERNER: Yes.

JUSTI CE KENNEDY: | gave you a way to

differentiate this case. And isn't that consistent with

RI CO because we have a very specific enterprise here?

MR. KOERNER: Well, | do want to reiterate
the fact that, apart fromthe general |anguage in this
case, we do have this Contraband Cigarette Trafficking

Act, which | alluded to earlier. That -- that Act
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preci sely deals with the probl em of underpaynent of

taxes for cigarettes. It was passed in 1978 and then
amended in 2006 to include localities. It has very
severe penalties under RICO crimnally. It allows for

fines and forfeitures. But nore inportant, you can use
RICO civilly, and the only econom c injury in that
entire legislation is the | ost opportunity to coll ect
taxes. So it's difficult to say that Congress was not
aware of this problem aware of its potential scope.

And while | understand this Court's
frustration, it seens to ne, as this Court has said in
many cases, including the |ast one, Boyle, it resides
with Congress to change it. |If they feel there is a
m suse of this legislation and suits\are expl odi ng out
of context in ternms of what they contenplated, then they
shoul d change it.

Yet -

CHIE% JUSTI CE ROBERTS: Well, but the
definition and giving scope and neaning to the concept
of proximate cause is one that's in our bailiw ck.

MR. KOERNER: It is, but if you look at --
Chi ef Judge, if you | ook at how you' ve applied proxi mate
cause in the past in Anza, in Holnmes, what you said is
that there are other factors that are not associ ated

with the unlawful act, and therefore you didn't want
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courts or juries to have to parse -- parse out
| egiti mate business problems and illegitimte business
probl ens because they beconme too conpl ex.

You don't have that here. Here, you have
direct injury to the City, and it's an easy cal cul ati on.

JUSTI CE Gl NSBURG. Do we know -- you gave an
I nstance in your brief or two instances of successf ul
attenmpts to recoup fromthe taxpayer, that is the
cigarette buyer. Did those cone about because the City
received the Jenkins Act list fromthe State? How did
the City get to --

MR. KOERNER: In the particular cases that
we nmentioned in footnote 8, they were parts of
settlements for the people who had, éinilar to this
particul ar defendant, had advertised as tax-free, and we
had settled with those people to get the reports, and
t hen, based on the reports, we were able to track them
down.

VWhere we get the Jenkins -- where people
voluntarily disclose the Jenkins Act reports, we do
foll ow up aggressively, but the --

JUSTI CE SCALI A:  Well, you follow up by
witing thema letter, and what your footnote 8 says is,
when you wote thema letter, about half of them

coughed -- coughed up the tax.
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MR. KOERNER: Correct.

JUSTI CE SCALI A: They may have been the
foolish half. Did --

(Laughter.)

MR. KOERNER: No.

JUSTI CE SCALI A: Were the other -- were the
ot her half pursued by the City?

MR. KOERNER: Not yet, no.

JUSTI CE SCALI A: Not yet. | don't --
MR. KOERNER: But that -- but --
JUSTICE SCALIA: It can't be worth it. It

can't possibly be worth it.

MR. KOERNER: Here's what would be worth it:
If we can stop the fraudul ent practiées t hat these
sellers represent, through the treble damages. The only
benefit that these Internet sellers have is the cost
savi ng as a consequence of the tax saving.

JUSTI CE G NSBURG: Why is what they're doing
any different fromwhat out-of-State mail order houses
have done in -- they set -- they set up in States
w thout a sales tax, they ship into a State that has a
conpensating use tax, that, apart from autonobiles, |
don't know is ever collected.

MR, KOERNER: Well, | would like to think

that those out-of-State sales entities don't exi st
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solely to try to deprive receiving States of tax. The
difference here is the entire business plan is based on
not paying tax.

Now, RI CO has been in business since 1970.
Your deci sions have expanded its use. As | indicated,

t here has been no attenpt to restrict it in any way,
and, indeed, despite --

CHI EF JUSTI CE ROBERTS: Well, but that's
because in every one of those cases, or at |east in many
of them we kind of wing our hands and say, well, we
don't have any choice, this is what Congress did, and
we're faithful to that intent.

But | guess, as | tried to point out
earlier, this is a different questioﬁ. This is the
usual judicial application of concepts of proximte
cause, and | would have thought concern about how broad
RI CO was witten and how broadly it has been interpreted
woul d cause us to |look very carefully to the proxi mte
cause question.

MR. KOERNER: But in the proxi mate cause
equation, as you yourself have defined it, nmeaning the
Court, you have tal ked about unlawful issues and | awf ul
I ssues. And as | indicated, where there's a
conmbi nati on, you don't want a Court to weigh what's

| awf ul and unl awf ul .
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But here our injury is solely the
result of an unlawful use. There are no intervening
factors.

CHI EF JUSTI CE ROBERTS: No -- | don't
understand that. The injury is directly caused by the
consunmers who don't pay the taxes.

MR. KOCERNER: And | -- that -- that's the
way you frame it, | understand, but it can be equally
framed by saying the injury is caused by the seller's
m srepresentation, which encourages the purchasers not
to pay taxes.

And if you look at the Websites, there is no
doubt about what this --

JUSTI CE KENNEDY: So do you say then that

proxi mate cause is in part established because of a

specific intent? | nmean, is that --
MR. KOERNER: No. |'m saying -
JUSTI CE KENNEDY: Well, I"'mglad -- 1'mgl ad

you said that, because Associated Contractors said
specific intent is not --

MR. KOERNER: | know. What | am-- what |
am saying is, if given the opportunity to prove this, we
can show that the entire business nodel was intended
never to have any taxes paid on these transactions.

JUSTI CE KENNEDY: But in -- in the world and
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in the | exicon of proximte cause, why is there
proxi mate cause because this was the busi ness nodel ?
How do | explain that in terns of proxi mate cause?
There's not specific intent.

MR. KOCERNER: There are no other intervening

causes between the fraud and the injury to the City. It
Is -- we |lost an opportunity. Look --

JUSTI CE KENNEDY: | know. But there is no
ot her -- but take a case which was put to you as the

sell er who has many reasons for selling from out of
State. They have a good catal og business, it's a
wel | - establi shed nane, and so it's not just to avoid
taxes. Howis that different from what happened here?

MR. KOERNER: Because in\this case, they
don't have any other reason, except --

JUSTI CE KENNEDY: Okay, and in ternms of
proxi mate -- the universe of the |aw that we cal
proxi mate cause, how do you explain that? 1It's not
specific intent.

MR. KOERNER: The | aw of proxi mate cause in
the case you descri bed, you would have to consider al
of the issues, sonme related to the transaction that
you're suing on, sonme not. If the mail order catal og
could show there were other reasons for their sal es, not

attributable to the unlawful RI CO definition, then it's
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the type of injury you don't want to nake an inquiry to.
So if you have --

JUSTI CE SCALI A: Reason on whose part? Sone
reason on whose part? On the seller's part or on the
New York buyers' part? It may will be the New York
buyer is doing it because it's cheaper because he is not
going to pay taxes on it. But it seens to ne the seller
couldn't care | ess whether the buyer pays taxes on it or
not. So |ong as he pays the noney for the cigarettes,
the seller has gotten what the seller wanted.

MR. KOERNER: Except that the buyer -- the
seller is advertising it as tax-free. He's not --

CHI EF JUSTI CE ROBERTS: So if it's a mail
order house and they put a little Iiﬁe on and say, by
the way, if you live out of State, no taxes, no sales
taxes, then they' re also subject to RICO prosecution?

MR. KOERNER: As | said, it's a harder case

because there may be other reasons why that mail order

house is -- is successful, just like you said in Anza,
just like you said in Holmes. But in this case, there's
only -- it's the whole nodel. There's only one reason

why they're successful.
JUSTI CE STEVENS: Well, maybe that isn't
conpletely true. Maybe it's a matter of conveni ence, at

| east theoretically. You buy stuff over the Internet,
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you buy these advertised cigarettes, the price seens all
right, and you don't -- whether you pay the tax or not
i s your decision.
MR. KOERNER: Except that the seller --
see, that's not the facts in this case. The seller
affirmatively represented that there are no taxes. He

told the consuner, and then kept the consuner's identity

unknown - -
JUSTI CE STEVENS: Well, there were no taxes
MR. KOERNER: -- by deliberately not filing
as required by Federal statute, and places us in a -- in

the position in the circle of having no know edge of who
t he buyer is, having affirmative nisfepresentation, and
we are the only one in this transaction who are directly
i nj ured.

CHI EF JUSTI CE ROBERTS: To whom was t he
affirmative m srepresentati on nade?

MR. KOERNER: The custoners.

JUSTI CE SCALI A: Usually you're not I|iable
for msrepresentation unless it causes -- it's relied
on. You really think that the -- that a | arge
percent age of the people who were getting this stuff
really, really were gulled into believing that New York

St ate was sonehow bei ng done out of taxes?
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MR. KOERNER: Yes, because of the --

JUSTI CE SCALIA: Really?

MR. KOERNER: -- representation that they
woul d never contact the State with any infornmation
concerning the transaction. That's exactly what they
did. Everybody understands in the nature of these
purchases exactly what it's about. In --

JUSTI CE SCALIA: No, | am sure the purchaser
knows: |'m not going to pay taxes, even though | should
pay taxes. But you're -- you're telling ne that the
only reason the purchaser doesn't pay taxes is because
of this m srepresentation that you don't have to
purchase -- you don't have to pay taxes. |'ve known a
| ot of New Yorkers, and not nany of fhen1are t hat
gul l'i bl e.

(Laughter.)

MR. KOERNER: What |I'mtelling you, that
It's probably easier to go to the corner store and
obtain a package of cigarettes than order it over the
I nternet, that -- and what |'m saying, you have to | ook
at the context of the facts. The facts were affirmative
m sstatenments by the seller.

JUSTI CE STEVENS: But what if the seller
didn't nmake those misstatenents but just says -- the

whol e operation is set up exactly as this one is, but
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they don't have that statenment in there; they just say:
Get advice fromyour |awer about whether you need to
pay taxes or not.

(Laughter.)

JUSTI CE STEVENS: And what if that was the
-- that was exactly the -- and then they all got the
advice, and the |l awer says: They'll never catch you if
you don't pay it.

MR. KOERNER: | think it's a question of
proof, and if we're able to show that these individuals
t hought it was tax-free, then we should be able to
pursue -- let nme just say, forget the Jenkins Act. You
have the Cigarette Trafficking Act. That is within
RI CO. That sole economic injury is foss of revenue to
the State and the City.

So if we allege the Cigarette Trafficking
Act -- it was not applicable at the time of this case;
It was anmended to apply to localities slightly after.
But if we predicated the case on that, would you still
say there's a proximte cause issue when you have
Congress's express intent to allow that to be a
predi cate to the RICO count?

CHI EF JUSTI CE ROBERTS: | don't want silence
to be interpreted as acqui escence, but --

(Laughter.)
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MR. KOERNER: No, no, no. I’n1just_-
was rhetorical. | wasn't --

CH EF JUSTI CE ROBERTS: Yes.

MR. KOERNER: |'mjust trying to --

CHI EF JUSTI CE ROBERTS: Just to get back at
maybe the sanme point Justice Kennedy was raising, which
I's you' re focusing on -- you keep saying: The whole
purpose of this, |look at their Website.

But the issue is proximte cause, and if
you've got to go through the individual consumer, it's
ei ther proximate cause or not. And if the -- if the
I ndi rect nature of what they're doing -- because the
direct cause is the consuner's failure to pay -
doesn't seemto nme that their intent is pe;t:Lent.

MR. KOERNER: But we're seeking -- the
injury is the opportunity to collect, which we've been
deni ed, which is what the Cigarette Traffic Act
contenplates. |Indeed, if you | ook at the |egislative
hi story of that Act, the sole purpose was to nake it a
very, very serious felony, and with civil undertones, in
order to discourage -- the Act is a disincentive -
that this trafficking, which is a mjor probléhlsgtarted
to be reduced.

CHI EF JUSTI CE ROBERTS: Well, why haven't
you - -
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JUSTI CE SCALIA: 1I'mnot sure. Let's talk
about the Contraband Cigarette Trafficking Act.
" m not sure that these people would be in violation of
it. It makes it unlawful for any person knowingly to
ship or transport, also receive, possess, sell,
di stribute, or purchase, cigarettes which bear no
evi dence of paynment of applicable State or |ocal
cigarette taxes.

MR. KOERNER: Yes.

JUSTI CE SCALI A: But there is no applicable
State or local cigarette tax upon the shipnment of these
cigarettes.

MR. KOERNER: But if the shipnment is done
with the intent of avoiding taxes, mﬁich was
contenpl ated by the statute --

JUSTI CE SCALI A: That's not what it says.
It makes it unlawful to knowi ngly ship it when they bear
no evidence of paynent of applicable taxes --

MR. KOCERNER: That's correct. It’'s a
gquestion of proof.

JUSTI CE SCALIA: -- and there is no
applicable taxes at the time that they ship it.

MR. KOERNER: But if you look at the
| egi slative history, it was directly --

JUSTI CE SCALI A: Oh, | don't | ook at
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| egi sl ative history.
(Laughter.)

MR. KOERNER: May | address the rest of you?

JUSTI CE BREYER: Well, why is it that you

haven't argued -- why haven't you --
JUSTICE ALITG | -- | don't see a
difference -- |’ d appreciate if you would tell ne the

di fference between your argunment as to this situation
and the typical Internet site where | think a | ot of
peopl e buy goods on the Internet, because they're
conveni ent and al so because they know that they're not
going to have to pay State sal es tax when they nake

t hose purchases.

MR. KOERNER: In those céses, you have
establ i shed conpani es, and you may have to | ook behi nd
to see what is the reason; why are they advertising. |
assunme they have ot her businesses that are |legitimate.
This particular enterprise has no legitimte aspect.

JUSTI CE BREYER: VWhy is that relevant as far
as this cause is concerned?

JUSTICE ALITO. But if you -- you have a
conpany that’s selling caneras, televisions, whatever,
over the Internet, and they -- you know, you put your -
you put in your credit card information or mhateve;: and

then it tells you "sales tax due,” and if they have no
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outlet in the State, it says "sales taxes due: Zero."
VWhat is the difference between that situation and this
situation?

MR. KOERNER: Well, first of all, in tinme,
the Internet has raised many issues. [It's unclear how
Congress feels about this where you have legitimte
enterprise.

But cigarettes have been a particular focus,
and | think, in effect, you cannot use the general
argunent as to the Internet, when you have congressi onal
| egi sl ati on which, one, under the Jenkins Act, was
specifically passed in 1949 because of transactions |ike
this, where States were -- were being deprived of the
revenues through the interstate shipﬁents.

And you have the traffic -- the Cigarette
Trafficking Act which is, again, an expression by
Congress that they want these individuals to be put out
of business. That's exactly what RI CO is about.

JUSTI CE GI NSBURG:. Judge Wnter in the
Second Circuit said the State appears uninterested in
enforcing the Jenkins Act and may not collate or
mai ntai n accurate records of reports fromout-of-State
vendors. \What -- what was the basis for his statenent
that the State appears uninterested?

MR. KOERNER: The State has records, but
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they -- they've been uninterested in this issue for
political reasons.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M . Barnhouse, you have 4 ni nutes
remai ni ng.

REBUTTAL ARGUMENT OF RANDOLPH H. BARNHOUSE
ON BEHALF OF THE PETI TI ONERS

MR. BARNHOUSE: Thank you, M. Chief
Justi ce.

Justice Stevens, the City brought exactly
t hat case, where one of the 50 defendants here was a
defendant that didn't say sales are tax-free, and that
case was simlarly dism ssed by the district court, and
that dism ssal was affirmed by the Sécond Circuit.

Justice Breyer, in lllinois v. Fawaz, the
States was going after $14,500 in back sal es and
gasol ine taxes. After having prosecuted the individual,
t hey were seeking civil RICO danages in that Seventh
Circuit case, when the Seventh Circuit becane the first
circuit to say, we -- we hesitantly believe that the
case could go forward beyond a notion to di sm ss.

JUSTI CE BREYER: On cause, why isn't it a
causal connection for themto say, |ook, your clients
don't tell them who's bought it. They're supposed to,

but they don't. And if we got the information, we go
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wite a letter to the people, and half of them woul d
pay.

MR. BARNHOUSE: That would be ‘*but for."’
But for your failure to give us the nanes --

JUSTI CE BREYER:  Yes.

MR. BARNHOUSE: -- we would have coll ected.

JUSTI CE BREYER: Well, why isn't that a
di rect enough connection -- ‘‘“but for’’ foreseeable?

MR. BARNHOUSE: Because this Court said, in
Hol mes, that but for is insufficient.

JUSTI CE BREYER:  Yes. | know, but there's
nore here. |It’'s also foreseeabl e proximte cause. |
mean, it is absolutely foreseeable, not just "but for".

MR. BARNHOUSE: This mas\an | nt er net
Website, Justice Breyer, that --

JUSTI CE BREYER: Forget the Websites.
Suppose there had been no Website.

MR. BARNHOUSE: Was it foreseeable --

JUSTICE BREYER: Is it foreseeable that,
when they don't know who owes the noney, that the people
won't pay, but when they know who owes the noney, they
can wite thema letter, and half pay?

MR. BARNHOUSE: And is it foreseeabl e that

no one will pay or that some will pay? Sonme wll pay.
JUSTI CE BREYER: | don’t know. Sone pay;
55
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sone don't. They have the nunbers there. They get nore
t han hal f.

MR. BARNHOUSE: It's -- it's foreseeable
t hat some won't pay. That's foreseeable, but --

JUSTI CE SCALIA: So as you get half-treble
danmages. VWhat is that? One-and-a-half damages.

MR. BARNHOUSE: But, at that point, it
beconmes specul ative, Justice Scalia, and it's -- it's
foreseeabl e that sonme won't pay, but it's also
foreseeabl e that some people won't pay --

JUSTI CE BREYER: And, if you push people in
front of railroad trains and half survive, then it's
specul ative?

MR. BARNHOUSE: I'n1sorry. | didn't --

JUSTI CE BREYER: | nean, if you push
sonebody in front of a railroad train and half survive

because they junp, that that nakes it a specul ative

cause?

MR. BARNHOUSE: No, Your Honor, but, in that
i nstance, | would be the one pushing the person, and not
the one that -- | would be the person, as in

Pasquantino, who did not pay his taxes.
JUSTI CE BREYER: And you say it's
foreseeable that they won't get a |ot of noney. And

that's what they're arguing.
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MR. BARNHOUSE: Yes.

JUSTI CE BREYER: Now, what's the answer to
t hat ?

MR. BARNHOUSE: That it's foreseeable that
they won't get a |lot of noney.

JUSTI CE BREYER: The reason is because of
what your clients did, so it's but for and foreseeable.

MR. BARNHOUSE: It's but for, and it is
foreseeable that sonme -- sone taxpayers in New York wil
not pay. Yes, Your Honor.

JUSTI CE BREYER: End of case. Now, we go to
t he damage secti on.

JUSTI CE SCALI A: But for --

(Laughter.) \

JUSTI CE SCALI A:  No, no, your
response is, but for, plus foreseeable, is not a
definition of proximte cause.

MR. BARNHOUSE: But it's not a definition of
proxi mate cause. That’'s right.

JUSTI CE SCALI A: You need nore than that.

MR. BARNHOUSE: lt’s -- it -- that, itself,

is not sufficient --

JUSTICE BREYER: | took torts a long tine
ago. | thought that was part of it.
MR. BARNHOUSE: What -- what the Court said
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in Associ ated General Contractors is, even if it's not
only foreseeable, but that's your intent --

JUSTI CE BREYER: No, no --

MR. BARNHOUSE: -- but that’s not sufficient

JUSTI CE BREYER: There can be ot her things
that cut it off.

MR. BARNHOUSE: Yes, Justi ce.

JUSTI CE BREYER:  Proxi mate cause.
Foreseeable. No kind of an event that would cut the
causal chain like some odd fluke or sonething.

MR. BARNHOUSE: But --

JUSTI CE BREYER: No policy reason or others
for cutting that chain. | nean, it'é Torts 1 in 1962,
okay?

CHI EF JUSTI CE ROBERTS: Isn't it -

-- you
know, well, | don't know, maybe it's nmore -- but isn't
It a proposition that you don't rely on illegal conduct,
that the -- the assunption of illegal conduct cuts the

chai n?

In other words, there's only proxi mate cause
i f you assune people are going to not pay taxes that
they're due, contrary to law, and that that breaks the
pr oxi mat e cause chai n.

MR. BARNHOUSE: It -- if we assune that --
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that the assunption that they will pay their taxes
breaks the proximte cause? |I'mnot -- I'msorry --

CHI EF JUSTI CE ROBERTS: No, that you have
to -- in order to maintain -- this is a hel pful
gquesti on.

In order --

MR. BARNHOUSE: Yes, sir. That's why --
that's why I'"'mtrying to understand it.

(Laughter.)

CHI EF JUSTI CE ROBERTS: In order to maintain
the chain of connection, | thought you cannot rely, for
one of those links in the chain, that a party is going
to conmt illegal action.

MR. BARNHOUSE: Yes, Youf Honor .

JUSTI CE SCALIA: Well, that's wong. |
mean, at least for civil torts, you can -- there are a
| ot of cases where the landlord | eaves out the bulb
in the -- in the stairway, and one of the residents gets
mugged and he sues the | andlord and wi ns, even though
there is an intervening crimnal act.

Now, maybe what you want to argue is that

that -- that has never been applied, to nmy know edge, to
either crimnal liability or -- or penal provisions, and
t hat maybe the -- an intervening crimnal act does cut

of f causality, for purposes of penal statute, such as --
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such as RICO. That would be a reasonabl e argunent.

MR. BARNHOUSE: That's a great argunent,
Justice Scalia. | --

(Laughter.)

CHI EF JUSTI CE ROBERTS: And a good place to
end.

Thank you, counsel.

The case is submtted.

(Wher eupon, at 2:01 p.m, the case in the

above-entitled matter was submtted.)
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