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PROCEEDI NGS

(12:59 p.m)

CH EF JUSTI CE ROBERTS: W will hear

argunment next in Case 08-728, Bloate v. United States.

M. Stancil.

ORAL ARGUMENT OF MARK K. STANCI L

ON BEHALF OF THE PETI TI ONER

MR. STANCIL: M. Chief Justice, and may it

pl ease the Court:

Pretrial notion preparation tine is not

automatically excluded under section 3161(h)(1) of the

Speedy Trial Act.

Such del ays are subject to exclusion

only on a case-by-case basis under (h)(7).

| would Iike to focus today on three

Page 3

features of the statutory text that meke that abundantly

clear. First and forenost, when crafting (h)(1),

Congress specifically addressed pretrial notion del ays

and precisely defined that exclusion. Subparagraph (D)

decl ares that the exclusion shall begin with the filing

of the notion and end with the hearing on or other

pronpt disposition of the notion.

Readi ng the general |anguage in (h)(1) to

enconpass preparation tinme would circunvent the

deliberate legislative choice tolimt the pretria

nmoti on excl usi on.

Alderson Reporting Company
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JUSTI CE G NSBURG  That woul d allow the

prosecutor's tinme to be excluded, right?

Page 4

On your theory

that it starts -- the trigger is the filing of the

notion, and it ends when the notion is disposed of. So

the prosecutor m ght say, | need additiona

time, and

that would be included in the suspension period, right?

MR STANCI L: Yes, Your Honor.

The

governnent's notions and the defense notions are treated

equal |y under (h)(1), which is why the governnent's rule

to treat defense notions, or defense requests for

additional tine differently --
JUSTICE G NSBURG But |I'm --
MR, STANCIL: The exclusion --
Your Honor.

JUSTI CE G NSBURG  Yes.

' msorry,

MR. STANCI L: The exclusion begins with the

filing of the notion, be it the defense notion or the

governnent's notion. That is clear on the text

face of the text of the statute, which --

JUSTI CE G NSBURG But the cl ock --

-- the

t he

cl ock would run, on your theory, during the preparation

time of the defendant. It would not run during the

preparation tinme of the prosecutor. So |
they are being treated the sane.

MR STANCI L: No, Your Honor,

Alderson Reporting Company

don't

t hat

t hi nk

i S not



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official - Subject to Final Review

Page 5
our position. The clock runs up until the nonent of

filing --

JUSTI CE G NSBURG. Ri ght.

MR STANCIL: -- whether it is a defense notion
or a governnent notion. So --

JUSTICE G NSBURG No, no. I'mtalking
about the prosecutor's answer to the defense notion.

MR. STANCIL: Oh, yes, Your Honor. Their
response to the notion, it is tolled -- or the clock
stops during the preparation of the response by either
side. And that was a deliberate |egislative choice by
Congress. It says -- on the face of (h)(1), it says the
clock stops at filing and remai ns stopped through the
concl usi on of the hearing or other pronpt disposition of
t he notion.

That was an express choice by Congress. It
was not | ost on themthat a response tine would be
treated differently. And the governnment's suggestion
that that, therefore, neans we should factor back in
preparation tine is --

JUSTI CE SOTOMAYOR:  Shoul dn't we be
| ooki ng --

JUSTI CE G NSBURG One point that | would
like you to clarify. | -- | understand you to take the

position that the interest of justice would be the route

Alderson Reporting Company
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Page 6

to take, where the judge woul d have to stop and nmake a

finding. In your view, would it be appropriate,

assum ng your interpretation of (B)(i) holds, for us to

send the case back, or is it too | ate,

interest of justice finding was never nade?

because t he

MR, STANCI L: It is too | ate because this

Court answered that question -- that very question in

Zedner and held that an (h)(7) ends of justice finding

cannot be supplied retrospectively on remand. That was

the precise question put to this Court and it was

rejected by the Court unani nously.

JUSTI CE G NSBURG But you think it could be

found. If it doesn't have to be found on the spot by

the judge, when is the latest tinme the judge coul d nmake

this interest of justice filing?

MR. STANCIL: Zedner says that as long as it

is made -- or the latest it could be made is the tine by

which the district court rules on the notion to di sm ss

on speedy trial -- on speedy trial grounds.

be made in the district court up unt

district court decides the speedy tr

So it can

il the tinme the

ial notion. It does

not -- at least it is left open in Zedner.

JUSTICE A NSBURG So the result

I n your

case would be that the case is dism ssed, period.

MR STANCI L: Yes, Your

Alderson Reporting Company
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Page 7
-- it would be remanded with instructions to dism ss.

However, the district court -- it remains for the
district court to determ ne whether to dismss with or
Wi t hout prejudice according to the factors specified in
the Act.

JUSTICE ALITO Is it clear that a period of
tinme attributable to a defense request for tine to
prepare pretrial notions can fall within (h)(7)?
Because (h)(7) speaks of a continuance. 1Isn't that a
very -- wouldn't that be a very odd use of the word
"conti nuance"?

If you make an application to a judge for
tinme, additional tinme to prepare pretrial notions, do
you say, | want a continuance of the date on which ny
pretrial notions are due?

MR. STANCIL: | think that's not an unusua
readi ng of the term"continuance," yes, Your Honor. |
think they frequently -- trial counsel wll frequently
ask for a continuance of the date. But what | think
both parties agree is that that is how the courts al nost
universally interpret (h)(7), that any tinme that is
excluded, even if it doesn't result in the noving of the
trial date per se, is treated as an (h)(7) exclusion.

JUSTICE ALITO Wll, there's -- but the

courts of appeals have al nost universally read

Alderson Reporting Company
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Page 8

(h)(1) (D), or overwhelmngly read (h)(1)(D), to apply in
this situation as well.

["'msorry. Not (h)(1)(D), but the -- the
i ntroductory phrase.

MR. STANCIL: Yes, Your Honor, but this rule
isn't confined to pretrial notions. So even in those
jurisdictions that follow the majority position at issue
here, also to ny understandi ng use (h)(7) to exclude
i nternedi ate del ays before trial. 1In fact, in the
governnent's brief, the governnment acknow edges t hat
courts treat pretrial notion delays under either (h)(1)
or (h)(7), and nore specifically (h)(7)(B)(iv), which
specifically speaks in terns of preparation. And in
fact, that's still further evidence that Congress
specifically contenplated that preparation tinme would go
under (h)(7). Both (h)(7)(B)(ii) and (h)(7)(B)(iv)
specifically direct district courts to consider the need
for additional tinme for adequate or effective
preparation.

And, Justice Alito, back to your -- back to
your concern specifically with notions, (B)(ii)
specifically refers to pretrial proceedings. So | think
there, in that sense, there is evidence that Congress
didn't think that a continuance under (h)(7) would refer

only to a continuance of the trial date. At |least, that'

Alderson Reporting Company
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Page 9
-- that's ny understandi ng.
JUSTI CE SOTOVAYOR: Counsel, at the tine
that (h)(1)(C -- or (D) was being | ooked at, wasn't it

a fact that sone circuits had reviewed the prior
exclusion as applying only to the date in which there
wer e actual hearings before the court?

MR STANCI L: Yes, Your Honor.

JUSTI CE SOTOMAYOR: So isn't it -- shouldn't
we be | ooking at what it did wth respect to this tine
period in light of the need that it was addressing?

MR. STANCIL: Yes, Your Honor. And the
Court -- and Congress did decide to expand or clarify
the end point and begi nning point of the (h)(1)(D)
excl usi on.

JUSTI CE SOTOVAYOR: Wl l, what's wong with
the logic of district courts who have ruled in this --
in the governnent's favor, that say Congress was only
| ooki ng at that particular part of the proceeding --
what related to the hearing, the filing of the notion,
Its actual adjudication -- but they weren't considering
a notion by the defendant for tine to investigate, and
that can be anot her proceedi ng?

Can you inmagine a situation in which a court
grants that adjournnment to a defense attorney where we

woul d reverse that finding by the court?

Alderson Reporting Company
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Page 10
MR, STANCIL: |'msorry, Your Honor.

Reverse --

JUSTI CE SOTOVAYOR: But -- it would seemto
nme that if a defense attorney cones to a court and says,
| need an adjournnent, and the court says, you can have
It -- isn't that inplicitly a proceeding in which the
court is saying there is a need for this?

MR. STANCIL: Not in the speedy trial context,
Your Honor, for two reasons: First, it is not a
proceeding. There is no pretrial proceeding until the
notion is filed. That is -- that is the definition of a
pretrial notion proceeding. It is a formal initiation
before the district court.

JUSTI CE SOTOVAYOR: "Proceedi ng" doesn't
mean an act -- it is an act before the court. The
entire action is before the court. But it is a
proceedi ng in which the defense attorney is | ooking at
whet her there's anything to file notions about.

MR. STANCIL: |If that were correct, Your
Honor, then preparing your witnesses is a proceeding
respecting trial. | think that takes "proceedi ng" and
expands it so that everything would be excludabl e del ay.

But if -- if I may return to your origina
question, Congress did |ook at preparation tinme when

drafting (h)(1) and (h)(1)(B) specifically --

Alderson Reporting Company
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Page 11
JUSTI CE SOTOVAYOR: Well, the Senate did.

MR. STANCIL: Pardon ne. Yes, the Senate
Judiciary Commttee specifically considered a proposa
by the governnent no less to include preparation tine,
and the commttee rejected that proposal as
unreasonable. | think this is sinply not a case in
which we are left to guess whether preparation tinme was
on the table. It was on the table and it was decl ared
unreasonabl e to suggest that it would be within the
automati c excl usi on.

Moreover, | think that makes abundant sense.
It is not the case that sinply asking for nore tine
necessarily nmeans that you have sone prejudice in the
speedy trial context, or even that the trial date
necessarily would nove. In this case, the counse
requested the extension for pretrial notions. That
extension was granted. The trial date held. It wasn't
nmoved until nuch later, under an (h)(7) exclusion on
unrelated grounds. So | think it's a -- 1 think it's a
false -- a red herring, if you wll, for the governnent
to suggest that when the defendant asks for sonething,
it's necessarily -- it ought to be granted, fair enough,
but that it's necessarily going to prejudice the speedy
trial calculation

Wth respect, | don't think that's the case.

Alderson Reporting Company
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Page 12
| think ordinarily, these things will conme very early in

the speedy trial -- speedy trial clock, and there wl|
be relatively brief delays. And so | think it's quite
reasonable to think that district courts could be
allowed to give nore flexible preparation tine to decide
whether to file, what to file, and then the excl usion
starts with the filing. And | think Congress has nmade
that abundantly clear in -- on the text of the statute.
JUSTI CE G NSBURG  That would certainly
encour age judges who don't want to get involved with

maki ng findi ngs, which you have to do to satisfy

interest of justice, to just say: Mtion denied; |I'm
sorry, I'mnot going to let you have the clock run while
you -- you are asking ne for a favor. You want tine to

prepare, and the clock is going to run in the nmeanti ne.
Forget it. You are not going to get the extension.

MR. STANCIL: | disagree, Your Honor.

First, | think courts will grant them when
Necessary, again, because it is early in the clock.
There won't necessarily be speedy trial -- sonme sort of
speedy prejudice to the governnent. But noreover, al
this means is that the court needs to put findings on
the record to say this is preparation tine that's
legitimately needed, the defendant's interests here

outwei gh the public's interest, and so I'mgoing to

Alderson Reporting Company
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Page 13

grant that, and I'mgoing to put those findings on the

record.

And | think it's clear fromthe statute that

that's how Congress anticipated this would work. But

JUSTI CE G NSBURG. What nust the judge --

the judge nust nmake a finding orally or in witing. Can

It just say, okay, I'mgiving it to you in the interest

of justice?

MR STANCI L: | think -- | don't believe

that precise question has cone to the Court. But courts

are very permssive in terns of how nuch needs to be put

on the record, and it's nmy understanding that this

happens quite literally every day in scores of contexts

where courts, as long as they nake the finding, it is

reviewed for an abuse of discretion only and that's

sufficient. This --

JUSTICE ALITO So the rule that you are

arguing for really will acconplish nothing, other than

to benefit a small set of defendants who -- who got

pretrial

appeal s’

preparation tinme in reliance on court of

deci si ons saying that those could be done

wi t hout making explicit ends of justice findings on the

record?

correct,

MR, STANCI L: No, Your Honor. If we are

the decision will have a significant effect on

Alderson Reporting Company
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Page 14
the public's interest. |In fact, an individual defendant

has very little to gain from such ganesmanship as the
gover nnment suggests would be at issue. Wat you get is
a dismssal of your indictnent wwth or w thout
prejudice, and there are no statute of l[imtations
probl ens --

JUSTICE ALITO Well, howis the public
going to benefit if all the judge needs -- presumably,
di strict judges are not granting these extensions of
time in situations in which they do not think that the
ends of justice are served by granting the extension of
tinme.

So what is going to be served by requiring
themto recite this -- to nake this rote recitation on
the record?

MR. STANCIL: First, Your Honor, it's not
rote. It specifies four factors that they have to
consi der, including and before, it says, whether its
tinme -- the tine is necessary for effective preparation,
taking into account the exercise of due diligence.

What this -- what putting this under (h)(7)
and maki ng that process required will do is weed out the
very worst sorts of delays where counsel, even for the
def endant or the governnent, cones in and asks for the

del ay wi thout the exercise of due diligence and w thout

Alderson Reporting Company
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And |

think that's exactly what Congress was doi ng by not

Page 15

putting this under the automatic exclusion in (h)(1).

additional tine granted for no reason what soever

If it's automatical ly excl uded,

and there is

or for

sonmet hing that wouldn't neet the due diligence standard

in (B)(iv), the speedy trial clock is effectively

| engt hened automatically.

works in district courts?

Sept enber

JUSTI CE KENNEDY: Could you tel

me how

This district court set

13 originally for the -- for the notion.

It

Do

the district courts generally have a custom schedul e for

every case where they set tines or

rules on the subject?

MR. STANCIL: Wth respect to pretrial

notions specifically?

JUSTI CE KENNEDY: Yes.

do they have | oca

MR. STANCIL: It varies wdely fromdistrict

to district. For exanple, in sonme districts the default

is 21 days. So, if you try a case in Chicago,

arrai gnnent, your pretrial notions,

different rule, are due in 21 --

of

unl ess set by a

you go to

JUSTI CE KENNEDY: And that's -- that's part

that there in the local rule of court?

MR STANCI L: Yes, Your

Alderson Reporting Company
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Is 11 days. |In many other jurisdictions and here,

is no set tine limt.

And one of the problens -- one of the

Page 16

t here

fundanmental problenms with the governnment's rule that a

request -- a defense request for additiona

treated differently and does stop the clock,

i s that

ti me nust be

gi ves speedy trial consequences to those variations in

|l ocal rules. So, in districts where you have a very

short standard tinme franme, the defendant has to run in,

iIf he wants to file pretrial notions, and stop the clock

al nrost automatically. |If you have -- say,

your notions

are due automatically in 7 days; you have got to run

in there and stop the clock.

As a practical matter, the speedy trial,

70 days, it's that nmuch longer in those districts

because you have got to stop the clock conpared to

t he

di stricts where, say, 21 days are ordinarily allotted.

Well, they nmay not have to stop the clock.

t hat Congress did not --

And it's cl ear

JUSTI CE KENNEDY: But I'm-- |I'mnot sure
that that isn't -- that that argunent doesn't cut both
ways.

MR, STANCIL: |'msorry, Your Honor.

JUSTI CE KENNEDY: |'mnot sure that -- if

you have a district where you have 5 days,

Alderson Reporting Company
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Page 17
short period and al nost nobody can conply with it, then

maybe that's an argunent for the governnent's rule.

MR. STANCIL: | disagree, Your Honor.
think that illustrates the problem because if there is
a -- call it an unreasonably short tinme period in this

district, the speedy trial clock only burns for 4 or
5 days or a week, and then soneone is going to have
torun in and stop it. So those trials are just going
to take | onger.

Let's assunme that it takes 2 weeks on
average or 3 weeks on average to prepare a
reasonabl e pretrial notion. WelIl, in those
jurisdictions that have that local rule, the short |oca
rule, you get 2 extra weeks on the speedy trial clock,
because you have to run in and hit stop on the clock by
asking for additional tine.

In those districts that give you 21 days by

default, by contrast, that whole 21 days counts agai nst

the 70 days. And that is, | think -- I think that is an
essential judgnent that Congress nmade. It decided on 70
days --

JUSTI CE KENNEDY: Well, | think an -- an

assunption in your mathematical analysis is that there
wll be a difference in the tine that it takes to

di spose of the notion. |If the tinme to dispose of the

Alderson Reporting Company
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Page 18
notion is the sane, then you are wong, | think. | wll
work it out.

MR. STANCIL: | don't believe so, Your
Honor. If you assune hypothetically 21 days to prepare

JUSTI CE KENNEDY: Right.

MR. STANCIL: -- 21 days to respond and cal
it 21 days to rule --

JUSTI CE KENNEDY: Right.

MR STANCIL: ~-- in a district that allows
21 days of preparation tine by default rule, 21 days

will burn and then 42 days with response and ruling.

5 days, 5 days burn,

clock for the additiona

21, plus 21

is 5 days or

clock in the district with the short

speedy tri al

JUSTI CE KENNEDY: R ght.

MR. STANCIL: In a district that allows only

and then you have to stop the

16 days of preparation, plus

You end up effectively, if the difference

21 days, there is an 86-day speedy tria

rule and a 70-day

clock in the district with the | oca

rule -- with the 21-day rule.

what Congress did not want

these tinme periods to be anended by | oca

effectively.

And so | think it's -- and it's clear that

And that's what woul d happen.

Alderson Reporting Company
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nore fundanentally --

JUSTI CE ALITGO \What does that show,

Page 19

because the disposition tinme isn't going to be the sane

fromdistrict to district? Districts vary.

required,

MR. STANCIL: That's correct.

JUSTICE ALITO Congress coul d have

as they have in sone instances,

to have a

judge decide a matter within a certain period of tine.

They didn't do that, did they?

Honor .

30 days during which a matter

MR, STANCI L:

actual Iy under

here,

rul e.

a hearing,

That's not correct, Your

Is actively under --

advi senent by the district court. So

t hey actua

did set a 30-day clock on which to

There is an exception to that.

not going to govern the tinme in the hearing,

I n subparagraph (H -- 3161(h)(1)(H allows only

If there is

and this

Court's decision in Henderson gives district courts

flexibility in that regard, when there is a

Congr ess was

ei t her end.

di sposi tion,

or

after the

pretty clear

heari ng.

It starts on filing and it ends with

subpar agraph (D) says, well, you know, we are

But

in trying to put a book end at

and we only give you 30 days w thout a hearing

hearing to dispose of it.

And

t hi nk, nore fundanentally,

Alderson Reporting Company
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Page 20
qui ntessentially legislative judgnent. Congress said,

this is a systemof rules that we need in place to nove
cases nore expeditiously toward trial. W are going to
give you 70 days. W are going to exclude certain
things automatically, and we are going to give district
courts flexibility under (h)(7).

CHI EF JUSTI CE ROBERTS: Could a district
judge, as part of his normal pretrial order, say that |
-- I'minclined to grant normal notions for extensions, but
I think so we don't run into these problens that it's in
the best interest of justice that whatever tinme | grant,
| issue an order covered by (h)(7)(A)? That avoids al
this problem | don't have to worry about the Speedy
Trial Act when | grant you a notion, because whatever |
grant you is going to be excluded under (h)(7)(A).

MR. STANCIL: | don't -- that sounds a | ot
i ke a prospective waiver of speedy trial, which is --
this court rejected in Zedner. |If | understand the
hypot heti cal correctly, the district court says if |
give you extra tine, we are not going to conplain about
it later. | don't think that the court could do that,
and | don't think that would be consistent --

CH EF JUSTI CE ROBERTS: But presumably, a
judge can do it in every case. You are saying they

can't tell you in advance this is what they are going to

Alderson Reporting Company
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Page 21
do, but they can do it automatically in every case?

MR. STANCIL: | don't believe so, Your
Honor. | think, if | understand the hypothetica
correctly, if a-- if we appear before the district

judge and the judge says excl usions or extensions for
pretrial notions will qualify for (h)(7), that sounds
like to me in an individual case a prospective waiver of
t hat defendant's Speedy Trial Act --

JUSTI CE SOTOVAYOR: Wit a mnute. Defense
attorney conmes in to you and says -- I'ma district court
judge -- | need tinme to prepare; granted, | am excl uding
time under (7)(A). You are saying that is insufficient?

MR. STANCIL: No, Your Honor. If it's done
on a case-by-case basis, where the tinme is requested and
the continuance or the delay is granted wwth the (h)(7)
findings made either then or later, that would be
perfectly appropriate. That's how Congress --

JUSTI CE SOTOVAYOR: But it's not okay for a
district court to say, you tell nme how nmuch or you have
21 days to prepare notions and |I'mexcluding tine
because of that?

MR, STANCIL: No. I'mnot sure | -- |
apol ogize. I'mnot sure | understand --

JUSTI CE SOTOVAYOR: Local rule froma

district court judge: Defendant is arraigned; you have

Alderson Reporting Company
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Page 22
21 days to file notions.

MR. STANCIL: Yes, Your Honor. That is --
that time is not excluded if it is just set by |oca
rule --

JUSTI CE SOTOVAYOR: Coul d you answer -- finish
answering one earlier question? You said that there is no
statute of limtations problens if we rule in your
favor. Could you explain why?

MR. STANCIL: Yes. Under 18 U S.C, |
believe it's 3288 and 3289, essentially gives the
governnment 6 nonths after the dism ssal of an
indictnment to re-indict a defendant. And courts have
al nrost universally held that that applies -- or
believe it's universally held that that applies where
the dism ssal is based on Speedy Trial Act grounds.
think we are in agreenment with the governnent that there
Is not a statute of limtations problem

JUSTI CE SOTOVAYOR: Coul d under that retria
provi sion the court begin excluding tinme?

MR. STANCIL: The speedy trial clock starts
anew after a new indictnent, yes.

JUSTI CE SOTOVAYOR: That's what | nean.

MR. STANCIL: Yes, Your Honor. That is
clear under the statute.

JUSTI CE SOTOVAYOR: Do you have any idea how
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many convictions would be at risk for reversal under
that would be currently pendi ng and subj ect
to a ruling in your favor now?
MR, STANCIL: | don't know. My supposition

i s that

hasn't suggested that there are a |ot.

it's not very many. The governnent certa

nly

It would have to

be cases within those eight districts or -- pardon ne --

| guess it would be nine or ten, that have either

not

taken a position or take the governnent's position, in

whi ch the defendant raised this argunent in the tr

court -

JUSTI CE SOTOVAYOR: I n a tinmely manner

MR. STANCIL: -- in a tinely manner.

think if that

number,

and for that matter,

i al

So |

is the case, it's an exceedingly small

any case in which this Court reverses an incorrect

ruling.

JUSTICE GANSBURG Is -- is there any

that would be a problemin

indication in the circuits that foll ow what seens to be

the majority rule -- that is, the clock is stopped
during preparation tine -- that there have been
excessive delays, in conparison to the -- what is

two circuits who go the other way?

Honor ,

MR, STANCI L: Not that | am aware of,

but nor

has there been any indication that
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district courts in the two jurisdiction where they get
i n our view deny defense requests for
I me.
| think -- I think this rule will matter if

you assune t

hat the average pretri al

noti on extension is

rel atively nodest and that the |awers are fairly

reasonabl e i

you know, additi onal

that is -- again,

n what they request. W are tal king about,

del ays of a week or 2 weeks, but

that backs right up into the

congressional judgnent -- the l|legislative judgnment that

Congress nmade.

And so those trials wll

on average in the

majority of jurisdictions, |I think, just take that nuch

| onger to get to trial.

JUSTI CE KENNEDY: Well, what is your

system c concern with the -- with the governnent's rule?

The judge has to grant the continuance under either --

under either

findi ng that

of your rules, and you say he has to nake a

It's good. But are you concerned the

conti nuance woul d be because the attorney wants to play

golf or take a vacation with his kids,

not the cause?

driving your

MR STANCIL: Well, that
JUSTI CE KENNEDY: | nean,

concern?
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MR. STANCIL: Wll, that would be -- that is

the nost inportant function of (h)(7), to screen out the
truly unneritorious delays. That's what Congress wanted
to get at nost of all.

JUSTI CE KENNEDY: But woul dn't judges in
many cases do that anyway just in the course of deciding
whet her to grant a conti nuance?

MR, STANCIL: The court may --

JUSTI CE KENNEDY: G ve -- give ne the
consequences of ruling for the governnment that you see
-- that are adverse in your view.

MR. STANCIL: The consequence -- ruling for
t he governnment woul d nmean that any tine a defendant
needs any extra tine, or -- or we would say either side
needs any extra tine, the clock stops. And so any tine
you need additional tinme for pretrial notions there is
no bal anci ng.

So in the routine case that is not conpl ex,
where the -- where the defendant's counsel may be | ust
sinply not exercising due diligence, you could ask for
2 weeks and there is no -- there is no balancing. The
di strict court doesn't even have to ask, what's the
del ay, you know, why the extra delay? And that tine is
automati cal | y excl uded.

JUSTI CE KENNEDY: But that's ny point.
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MR, STANCI L: Yes.
JUSTI CE KENNEDY: | assune the district
judge will ask. O is --
MR STANCIL: In the absence --
JUSTI CE KENNEDY: O do you doubt that?
MR. STANCIL: | amsure it will vary from
court to court. But in the absence of (h)(7) and
putting it on the record, the district court is
certainly not required to ask and may not -- certainly

won't put

those findings on the record. And I think

this Court made that point very clear in Zedner, that

(h)(7) bal ances substantive open-endedness with

procedural strictness, and the procedure i s what

matters,

drafting

r enni nder

and Congress made that explicitly clear in
(h) (7).
If I may, | would like to reserve the
of my tinme for rebuttal.
CHI EF JUSTI CE ROBERTS: Thank you, counsel .
M. Roberts.
ORAL ARGUMENT OF MATTHEW D. ROBERTS
ON BEHALF OF THE RESPONDENT

MR. ROBERTS: M. Chief Justice, and may it

pl ease the Court:

pretrial

Additional time granted for preparation of

notions is automatically excluded fromthe
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Speedy Trial Act deadline for comrencing trial. For

three reasons, that tinme falls under section 3161(h)(1),
whi ch excludes delay resulting from other proceedi ngs
concerni ng the defendant.

First, section (h)(1l) excludes del ay
resulting fromvarious |listed proceedi ngs and ot her
proceedi ngs that are anal ogous or ancillary to those
proceedings. A court's grant of additional notions
preparation tine is ancillary to pretrial notions
t hensel ves, which are a listed proceeding. It
facilitates the notions because adequate tinme to prepare
themis critical to their fair and accurate resol ution.
The exclusion is simlar to other excludabl e del ays that
result from proceedings ancillary to |listed proceedi ngs.

CHI EF JUSTI CE ROBERTS: Could | ask a
specific date question? Am|l right that you would
exclude the tine from Septenber 7th to Cctober 4th?

MR. ROBERTS: Yes, the tinme from
Septenber 7th to Cctober 4th.

CH EF JUSTI CE ROBERTS: Well, that
doesn't -- I'mnot sure that nmakes nmuch sense. Before
the notion for extension was filed, the hearing date for
pretrial notions was Septenber 20. After the extension
was filed and granted, the hearing date was Cctober 4th.

So the only period of delay that you could say resulted
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fromthe extension was from Septenber 20 to Cctober 4th,

or 13 days.

Well, how can you possibly count the tine as

a delay after

he filed his extension up to the point

when t hi ngs woul d have been due anyway?

MR, ROBERTS: Well, the delay is just the

tinme that's being used for preparation, which was

presumably the tinme all the way up to the period at

whi ch the waiver of the intent to file nobtions was

filed.

CH EF JUSTI CE ROBERTS: Well, but howis

that a -- how

is the tine being spent for preparation a

del ay, when sone of that tinme was going to be all owed

anyway ?

MR ROBERTS: Well, | think the Act --

CH EF JUSTI CE ROBERTS: In other words, the

notions were not due until Septenber 25th. So | don't

see how the ti

a del ay.

me he spent before then can be regarded as

MR ROBERTS: Well, that's -- that's a

result of the fact that the Act doesn't exclude the tine

before a routi

ne deadline for filing the notions, because

it only excludes the tinme -- the delay resulting froman

I ndi vi dual i zed proceeding. But it nmakes sense not to

excl ude the --

the time before the routine deadline as a
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that tine,

then you -- the result would be that the basic deadline

of the Act would be extended and ti ne woul d be excl uded

in cases where no tinme was being used for

or preparation of pretrial notions.
know - -

CH EF JUSTI CE ROBERTS:

What

But once you

I's the proceeding fromwhich you count

what shoul d be excl uded?

is the --

consi derati on

what

i n determ ning

MR. ROBERTS: The tine running fromthe

order of the district court granting additiona

CH EF JUSTI CE ROBERTS:

Ckay,

ti

ne.

t hat order --

that proceeding was initiated and rul ed on the sanme day.

The person cones in and says: | would like tine.

judge that sane day says yes.

MR ROBERTS: There were --

CHI EF JUSTI CE ROBERTS:
takes a day.

MR, ROBERTS:. The reques

The

That proceedi ng

t

-- the request for

time, that proceeding was done. But the order

order granting additional tinme is a proceeding,

additional tinme that --

CH EF JUSTI CE ROBERTS:

an

The additi ona

flowng fromthe order is a proceedi ng?

MR. ROBERTS: The order
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step in the case, an act of the court --

CHI EF JUSTI CE ROBERTS: Right.

MR, ROBERTS. -- and it's a proceeding.

CHI EF JUSTI CE ROBERTS: Right.

MR. ROBERTS: And it's --

CHI EF JUSTI CE ROBERTS: And that's 1 day.

MR, ROBERTS. Yes, but it's the del ay
resulting fromthe order --

CHI EF JUSTI CE ROBERTS: Ah. Now that --
MR. ROBERTS. -- that we are tal king about.

CH EF JUSTI CE ROBERTS: Now | don't see how
that's consistent with the other provisions of the Act. |If
you take (h)(1)(A), that excludes delay resulting from any
proceedi ng to determ ne nental conpetency. Ckay?

MR ROBERTS: Yes.

CHI EF JUSTI CE ROBERTS: And under your
theory, that would include the tine fromthe filing of
that notion to the end of the determ nation of nental
conpetency, right?

MR. ROBERTS: | think courts have excl uded
fromthe filing of a notion seeking an exam nati on, yes.
You could al so, that woul d probably be excluded under
(M (1)(D --

CHI EF JUSTI CE ROBERTS: Ah. Well -- yes.

Well, or -- yes -- no, I'mlooking at (h)(4). Now
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(h)(4) excludes any period of delay resulting fromthe

fact that the defendant is -- is nentally inconpetent.

MR ROBERTS: Right.

CH EF JUSTI CE ROBERTS: It seems to ne

redundant if you exclude the delay fromthe exam nation

and then al so exclude nental inconpetence.

MR ROBERTS: | don't think so, Your Honor,

because the delay resulting fromthe exam nation would

-- woul d be excluded fromthe order granting the

exam nation until the exam nation was conplete. And

then there woul d be a determ nati on of conpetence or

I nconpet ence.

CH EF JUSTI CE ROBERTS: Al right. Well,

let's ook at (h)(1)(G. That excludes delay resulting

fromconsideration by the court of a proposed plea

agreenent. But then (h)(2) says any period of delay in

whi ch prosecution is deferred pursuant to a witten --

witten agreenent with the defendant, for the purpose of

all om ng the defendant to denonstrate his good conduct,

whi ch sounds an awful lot |ike a plea agreenent to ne.

MR ROBERTS: | don't -- | think that

that's -- that that's a different -- a different

deferral, Your

Honor . It's not for the court's

consi deration of a plea agreenent or even for

negoti ati ons.

It's saying we're going to take time out
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so that the defendant can denonstrate his -- his good

conduct .
|

once the parti

think that the plea agreenment provision is

es have proposed an agreenent to the

court, the court has tinme to consider whether it should

approve that and that tinme's excluded. And in fact

courts have excluded the tine that the parties are

engaged in plea negotiations as ancillary to that

provi si on of consideration of the proposed pl ea

agreenent, and that’'s --

CHI EF JUSTICE ROBERTS: If | disagree with

you that, when the tine that is extended before a

hearing on the pretrial notions and the acceptance of a

wai ver, which

ori gi nal date,

runs from-- 13 days -- Septenber 20, the

and the date that it actually took place,

which is 13 days, and if | think, contrary to your

subm ssion, which is that the whole tine fromthe filing

of the extensi

t hough it was

on to the final hearing is delay, even

only 13 days that was pushed back, then

you | ose, right?

MR. ROBERTS: |'mnot sure. |If you think
that the -- that there's delay that results fromthe
grant of the extension, | don't think that

Petitioners ever challenged the I ength of the delay that

was excl uded,

so the only issue that's before the Court
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I don't know that the Petitioners preserved

any argunent about the length of the delay, Your

Honor

CHI EF JUSTI CE ROBERTS: Putting aside what

Petitioners may or may not have argued, if | think that

the delay is only how far the date for consideration of

a notion and acting on the notion has been noved

-- in

this case, from Septenber 20 to October 4; in other

words, it's 13 days, not 28 days -- then you | ose,

right?

MR. ROBERTS: |"'mnot sure that we | ose.

have to confess that | haven't cal cul ated the --

t he

exact anount of tinme that that results. |In any case,

there are other periods of delay that --

CH EF JUSTI CE ROBERTS: Well, | qguess it

woul d be -- take 15 days from what tine you have
calculated, and that's -- that's under the wre,
or above the wire?

MR ROBERTS. Yes. |[|'msorry, Your

is it

Honor .

CH EF JUSTI CE ROBERTS: In other words, |

am

contesting 15 of your days, and you figured out how nuch

days you think can be excluded or not excluded.

MR. ROBERTS: Right. | guess | woul
I f there was some question about the length of d
the appropriate thing would be to -- to rule for

Alderson Reporting Company

d say,
el ay,

us on



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

the issue t

Official - Subject to Final Review

Page 34

hat's before the Court, remand to the courts

below, allow themto deci de whether the Petitioners

preserved a question about the |length of delay and

what the effect is on a rule that woul

addi ti onal

del ay.

donly imt the

You know, we al so have other argunents for

the fact that we think that, even if t

his tinme isn't

excl uded, that, based on -- based on the additiona
preparation tinme, that there's still no Speedy Trial
here, that we raised in the -- in the brief of -- in

opposi tion,

Act

and we would think that that shoul d be taken

into account on any remand |ike that as well.

JUSTI CE G NSBURG  What was -- what was th

e

second point you just nade, M. Roberts? That, even if

the cl ock i

S running, you would stil

have an ar gunent

that you cone within the 70 days because?

MR, ROBERTS: Because t he

Sept enber 25th, Petitioner filed a not

-- 0n

ice of intent to

wai ve pretrial notions, and then there was a hearing on

that on the 4th,

to a notion or a notion that would tri

del ay, that

and so that filing would be anal ogous

gger its own

it would trigger its own exclusion of tine

even if the tinme starting on Septenber

excl uded.

JUSTI CE KENNEDY: Just for
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i nformation, what's a notion to -- to waive? | nean,
why does he need permi ssion to waive?
MR. ROBERTS: The -- the court had
originally said -- the court had originally provided in

its order t

hat on the deadline for filing notions the --

the Petitioner should either file the nptions or

i ndi cate whet her he wanted to wai ve the noti ons and then

set a heari

happened.

court held

ng on either one, on the 4th, and that's what

After he filed that paper on the 4th, the

a hearing, and the defendant -- discussed

wi th the defendant personally whether he wanted to waive

his right t

right to fi

o file notions.
JUSTI CE KENNEDY: | see. | see.
MR. ROBERTS: And the defendant wai ved his

| e notions, which had a consequence, you

know, in the case.

granted for
aut omat i cal
(h (1) (D f
t hensel ves

non- novi ng

suggest ed,

The second reason that the additional tine
preparation of pretrial notions is

|y excluded is that the exclusion in section
or delay resulting frompretrial notions
excludes the tinme that a court grants the
party to prepare a response.

And, as Justice G nsburg, in her questions

it would nake little sense automatically to
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exclude tine granted to respond to notions, but not the

tinme granted for the specific purpose of preparing them

In fact, this Court enpl

oyed simlar

reasoning to that in the Henderson case when it held

that the Act excludes the tine after

a court has held a

hearing on a notion while the court's awaiting further

witten subm ssions.

The Court reasoned that

it would make no

sense not to exclude that time because the Act excl udes

all the tine before the hearing, as

after a notion's taken under

wel | as 30 days

advi senent; and likewise it

woul d make no sense not to exclude tinme that is

specifically granted to prepare notions when the court

excludes the time granted to respond to them

Third --

JUSTI CE SCALI A:  Except

for the -- for the

| anguage, which -- which says that you -- you tine it

fromthe beginning of the tine granted.

MR ROBERTS: Well, sect

(h)(1), Your Honor,

del ays, including,

expressly states

but not limted,

ion -- section
that it excl udes

to the listed

del ays, so no negative inference arises fromthe fact

that the |listed exanples don't specifically address

del ays resulting fromthe grant of additional notions

preparation tine.
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Section (h)(1)(D) is addressing a rel ated,

but different delay, the delay fromthe pretrial notion

itsel f.

JUSTI CE SCALIA: Well, what's the effect of

that | anguage then? Wy didn't (D) just read "del ay

resulting fromany pretrial notion"?

MR. ROBERTS: Because Congress specifically

anended it in 1979, in response to previous

interpretations by sone courts that had excluded only

the tine that was spent in actual court hearings, and

the | anguage nmakes clear that all the time fromthe

filing of the notion through the hearings, including

the -- not just the Court hearing tinme -- is excluded,

and it -- the |language continues to -- to make that

clear, even if preparation tinme is also sonetines

excl uded.

JUSTI CE SOTOVAYOR: Counsel, do you di sagree

wi th your adversary, that there is no statute of

limtations problens if we rul e against you?

MR ROBERTS: No. | don't think that there

are statute of limtations problens, Your Honor, but

requiring judges to nake superfluous ends of justice

findings --

JUSTI CE SOTOVAYOR: But is it superfluous?

Because what your

adversary is saying is that Congress
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want ed district courts to think about why sone things

were being -- additional tinme was being requested. Not

all notions by defendants would a district court

actually feel were warranted and m ght say to that

i ndividual if they canme in: Look, that shouldn't take

you 3 weeks; that should only take you a week.

MR, ROBERTS: Well, a court should al ways be

doing that in considering whether to grant additiona

time that's requested, Your Honor.

Nei t her the

def endant nor the public is going to have an interest in

rushing to trial w thout adequate tinme to prepare --

JUSTI CE SOTOVAYOR: But that doesn't answer

ny point. Wthout a requirenment that the judge actually

has to make a finding in the interest of justice, once

the defense attorney cones in and says,

want a nonth,

and isn't the judge required to give himthe nonth

because it's automatically excludabl e?

What, otherwi se, forces the judge to | ook at

the request and say no, is it really in the interest of

justice for nme to give you that nonth?

MR, ROBERTS: The -- the judge doesn't have

to give himthe additional tine. Presumably, the judge

should only give himthe -- the additiona

time if nore

time is needed to prepare the -- the notions, based on

the justification that the defendant
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JUSTI CE SOTOVAYOR: So what -- so what

additional requirenents are we inposing on the judge
that the statute itself doesn't conmand?

MR. ROBERTS: Well, what --

JUSTI CE SOTOVAYOR: | f the judge al ways has
to listen to the reason, weigh it, determ ne whether or
not it isin fact in the interest of justice or not, how
much nore of a burden are we putting on a judge than to
say, | ook, you are right, you need a nonth; | wll exclude
it under (7)(H).

MR. ROBERTS: The judge has to specifically
consider all of the specified factors that are in (b)(1)
t hrough (4).

JUSTI CE SOTOVAYOR: We have never required
the judge to -- to give a litany of each of the factors
under (h)(7). W have never required himor her to do a
detailed finding. W've just required themto say
there's sone reason for it.

MR. ROBERTS: Well, the court -- the statute

says that the judge shall consider the specific factors,

and sone courts at | east have -- have reversed -- if
a -- situations where the court hasn't considered the
factors.

In addition, there have to be specific ends

of justice findings, which I would respectfully disagree
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wi th counsel on the other side: The findings have to be

made before the continuance is granted. Wat --

JUSTI CE SOTOVAYOR: That's what Zedner seens

to suggest.
MR.
fi ndi ngs have t

granted. They

ROBERTS: What Zedner says is the
0 be nade before the conti nuance is

can be recorded | ater, but they have to

be made, because ot herwi se the continuance isn't nmade on

the basis of the findings. So if a judge didn't go

t hrough, consider the factors, and make the findings, if

only in the judge's mnd, then the judge shouldn't be

recordi ng them

| ater on.

JUSTI CE STEVENS: M. Roberts --

JUSTI CE SCALI A: And counsel wouldn't know

until -- wouldn't know whether the tinme was excluded or
not until -- until a later finding is either made or not
made.

MR, ROBERTS. |Is recorded. | guess -- |

guess not, Your

Honor .

JUSTI CE STEVENS: My | ask you,

M. Roberts, to conmment on your opponent's argunent that

you are creating a rule that if the particular district

has a standi ng

order that notions be filed after 7

days and another district has a standi ng order that

it be 21 days,

the effect of your rule would be to make
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di stricts' excludabl e delays are even across districts.

The exclusion in section (h)(1)(D), the exclusion for
pretrial notions, excludes the tine that's allotted to
prepare responses. And there is wide variation anong
the different districts in the tine that's allotted to
prepare responses.

So, for exanple, the Northern District of
Florida gives 14 days after the notion. The Northern

District of Illinois gives 10 days after the notion.

JUSTI CE STEVENS: That's for response tine.

MR. ROBERTS: For response tine.

JUSTI CE STEVENS: And that's automatically
excluded, so that won't affect the -- well, like you
said, it's --

MR. ROBERTS: It's going to be different.

JUSTI CE STEVENS: Yes.

MR ROBERTS: So it's the sane -- it's the

sane issue. They're just -- it isn't in |ockstep.

JUSTI CE STEVENS: But it'’s a difference that's

specifically authorized by Congress?

MR. ROBERTS: Well, this is specifically
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aut hori zed by Congress, too, because section (h)(1l) is

-- Is a general exclusion for delay resulting from

proceedi ngs concerning the defendant.

And, you know, these are -- the list of

things are exanples only. And this covers those

proceedi ngs and ot her proceedi ngs, including those that,

like this one, are ancillary to the |isted ones.

JUSTI CE STEVENS: But doesn't it seemfairly

clear that the district which has a 21-day rule -- they

won't have to -- normally, they won't need extra tine in

the routine case for an extra noti on, whereas the

districts with a 7-day rule would pretty

automatically need another 10 days or so?

MR. ROBERTS: | think it depends on the
particul ar case and what notions are in -- or what
notions are -- are involved, Your Honor.

But the -- the rule is going to operate

differentially, too. Under Petitioner's theory, people

conme in asking for different extensions of tinme to get

(h)(7) continuances, which Petitioner says are not going

to be very difficult to get granted. So | think, both

in terns of the response tine varying and in terns of

the rule having the sane effect, whether it's excluded

under (h)(1) or (h)(7), I'mnot sure that you are going

to ever

get conplete parity. That's really not what
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Congress was i ntending.

CH EF JUSTI CE ROBERTS: Counsel, this may be

the sane question | was asking earlier, but | want to

make sure |'ve got your answer. Let's say the origina

date for filing notions is, as it was here,

Septenber 13th, right? On Septenber 7th, M. Bloate
asks for additional time. So the judge is -- you know,
runs a tight ship, and he says, | will give you 1 day.

One nore day, so now it's due on Septenber 14th.

You woul d say the delay resulting fromthat

extensi on was 7 days, from Septenber 7th, when he

filed it, to Septenber 14th, and not 1 day.
MR. ROBERTS: That's the way the courts have
interpreted it, because once the -- once the

determ nati on has been made that there should be tine to

prepare a response, then you know that you're outside of

the case where you don't know whether any of this tine

in the routine deadline is being used for response --

for consideration of notions or preparation of notions.

You know that counsel is using tinme for that purpose.

But | would say, you know, the sane answer

back to you, that -- that the issue here is whether

additional time should -- is excluded when it's granted.

The issue isn't how nmuch ti me shoul d have been excl uded.

And i f

if the court thinks that an i ncorrect anount
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was cal cul ated as excluded, | think

that the appropriate thing to do in that circunstance

woul d be for the Court to | eave that open on remand,

assumng that it's

know, | think that

-- that it's preserved. But, you

-- that --

JUSTI CE G NSBURG  And you woul d argue it

wasn't reserved because both sides thought the period

was from Sept enber

7th until October 4th, and one

t hought that that whole period should be excluded? That

was your position,

It.

--  Petiti

and then the other side said none of

MR. ROBERTS: That's right, Your Honor. |

oner never argued, at least as far as | am

aware, that the error was a m scal cul ati on of the anpunt

of time, rather than the exclusion of the time under the

wrong statutory provision.

shoul d wor k?

JUSTI CE BREYER: How -- how do you think it

It seens to me they are two separate

things. On Septenber 7th, the defendant cones in and

says, Judge,

ready by the 13th.

you've told nme I have to have everything

| would like additional tinme to

prepare. And what he said was, until Septenber 25th.
He said that on the 13th: | want until

Septenber 25th. This is what | think the Chief Justice
I's asking, in part.
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Now, what the judge did is he excl uded
everything from Septenber 7th all the way to
OCct ober 4th. And while | understand your argument -- |'m

not sure | agree with it, but | nmean on the 7th to the
13th, that really wasn't additional tinme, but nonethel ess,
maybe there's sonething there.

What about the period fromthe 25th to the
4th? | don't know what the theory could be on excl uding
t hat one, because what the -- what the defendant said on
the -- on Septenber 13th, he said, Judge, | don't want any
nore tine. | don't even want to file any notions.

MR. ROBERTS: On the 25th.

JUSTI CE BREYER Yes. On the 25th, he said
that. So what is the basis of excluding the 25th to the
4t h?

MR. ROBERTS: As | was saying before, what
-- he did make a filing on the 25th, and the court took
action in response to that filing on the 4th, by hol di ng
a hearing at which he waived the notions as he indicated
that he was doing on the -- on the 25th. So --

CH EF JUSTI CE ROBERTS: So the delay -- so
saying I'mnot going to file any pretrial notions
results in delay froma pretrial notion?

MR, ROBERTS. Well, in this particular

I nstance, Your Honor, he made a filing and then the
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court -- the court held a hearing in response to that,

and actually engaged in a colloquy with the defendant,

asked the -- asked the defendant, "Do you understand

what you are giving up?

noti ons?"

He said, "Yes, | want to d

court ruled, then, on that on the 4th

othat."

. So --

Do you want to waive these

And t he

JUSTI CE SOTOVAYOR: Is that a nor nal

of practice? |'ve never quite heard

practice,

of ot her

course

MR, ROBERTS:. | don't think it's a genera

Your Honor. It does seemto be typica

this -- inthis district, but | think

JUSTI CE SOTOVAYOR:  That

that --

in

-- that the courts

view a decision or statenent that no notions are going

to be filed as a request for a waiver

obl i gati on?

of that

MR ROBERTS: Well, it was in fact a wai ver

notice, a notice of intent to waive,

filed. Not just --

MR. ROBERTS: Well, | nean,
a waiver, a waiver of pretrial notion
Entry 21. But | don't think it's -- you know,
the record, but not in the -- in the
JUSTI CE SOTOVAYOR:  Weél |,
a notion. It didn't nove to waive.

t hat t he def endant

JUSTI CE SOTOVAYOR: Intent to wai ve.
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MR. ROBERTS: That's -- that's true, but the

court didn't -- the court held the hearing on the 4th.
And it engaged in this conversation with the defendant
and then nmade a decision on the 4th that the tine was
wai ved, that the -- the waiver, not --

JUSTICE BREYER So it's --

MR. ROBERTS: Not at the tinme it was fil ed.

JUSTI CE BREYER  That's what | understand.
And you get the period fromthe -- the 25th to the 4th
cones under (D) or (H). It's a notion that is filed, and
it's under advisenent.

MR. ROBERTS: | think that the --

JUSTICE BREYER So it comes under (D) or
(H. Is that right?

MR, ROBERTS:. It conmes under -- it probably
conmes under (h)(1), Your Honor.

JUSTI CE BREYER Yes. | nean, | don't nean
little (h)(1). | nean big (H. |It's attributed to a
period during which any proceeding is actually under
advi senent -- or maybe it cones under (D) -- a notion

not to file a notion is a notion.

MR. ROBERTS: | nean, it could cone under
(D), Your Honor. It could conme under (h)(1). | would
say it really conmes under both -- best fits under (h)(1)
as analogous to a -- to a notion that's not exactly a
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But, you know, either way, the point is that

It was sonething that the court -- required the court

action, or at |least as the court had

set the rules in

this proceeding required court action, and then it did

ultimately did have court action on the 4th.

JUSTI CE SOTOVAYOR:  Coul d

you - -

JUSTI CE STEVENS: Wuld you repeat that just

so | have you: It cones under (h)(1) -- what sub?

MR. ROBERTS: | think just under -- | would

say, Your Honor, just under the general |anguage of

(h)(1), because it's not strictly a

pretrial notion, but

it's the equivalent of a pretrial notion.

But you could say that it falls under --

under (h)(1)(D) and think of it as a notion itself.

JUSTICE STEVENS: Did --

JUSTI CE SOTOVMAYOR: Do you have any idea of

how many, if we rul e against you, until we -- speaking
hypot hetically -- how many convictions would be at risk
for --

MR, ROBERTS:. | couldn't say precisely, Your

Honor, but it is the rule that's been followed in eight

courts of appeals.
JUSTI CE SOTOVAYOR:  But

everybody who i nvokes a Speedy Tri al

Alderson Reporting Company

it's -- it's not

Act viol ation



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official - Subject to Final Review

Page 49

obj ecti on.

MR. ROBERTS: No. That's true. That's
true. | nean, | can't say that they are going to be --
and | would have to agree with -- with Petitioner's

counsel that, you know, that there are consequences in

what ever ruling that the Court -- that the Court makes

in a case.

JUSTI CE SOTOVAYOR: | woul d have been --

woul d have been interested in knowi ng the effects of

Zedner.

MR. ROBERTS: Yes, and --

JUSTI CE SOTOVAYOR:  And how - -

burden it pl aced.
MR. ROBERTS: I|'msorry, |

precise -- precise information on that.

that, you know, even apart fromthe transitiona

don't have any

But | think

that there are going to be on a going-forward basis,

sonetinmes judges are going to -- would -- would grant

addi tional preparation tine and neglect to nake the

required finding.

JUSTI CE SOTOVAYOR: But that's true of all

Speedy Trial Act actions by the district court.

always run the risk of forgetting to make a finding.

That's why you have two attorneys, presumably.

MR. ROBERTS: That's right,
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JUSTI CE SOTOVAYOR: To rem nd them

MR. ROBERTS: And that would be perfectly

(h)(7) were necessary.

I's designed to address frequently

virtual ly always going to be served by del aying the

trial

here.

| anguage of (h)(1)? Do you think it's -- do you think

it's proper to consider

for the purpose.

JUSTI CE SCALIA: Can | ask you about the

Page 50

And that's exactly what we have

a period of delay that precedes

the filing of the notion? That is, a period of delay in

order to prepare the notion,

proceedi ng that has not yet occurred?

Your

that (D) addresses the delay we are tal king about here

Honor .

as a delay resulting froma

MR. ROBERTS: No, we -- we agree with that,

That's why Petitioner is wong in saying

and precludes its recognition under -- under

The delay we are tal ki ng about here is not

(h)(1).

resul ting

fromthe pretrial notion; it's resulting fromthe grant

of -

t he noti on.

the order granting additional time to prepare for

And that -- that is a related but different

proceeding and a different kind of delay related to

notions practice. So | would agree with Your

t hat
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JUSTI CE SCALIA: The grant of the notion is

t he proceedi ng?

MR, ROBERTS: The -- the order granting the

additional time is the proceeding --

JUSTI CE SCALIA: Right. 1Is the proceeding.

MR, ROBERTS. -- and it -- the delay results

fromthat order

and the order is ancillary to a listed

proceedi ng, which is the pretrial notions because it

facilitates that proceeding, because it provides for

adequat e preparation, which enables the notions to be

resol ved favorably and accurately.

JUSTI CE STEVENS: But what -- what

subsection does all this? | really -- | got lost in --

MR. ROBERTS: Okay. |'msorry, Your Honor.

JUSTI CE STEVENS:. Because you agree, as |

under stand, it

I's not covered by (D).

MR ROBERTS: Right.

JUSTI CE STEVENS: And what subsecti on does

cover it?

MR. ROBERTS: It's (h)(1), the genera

provi si on, which courts have used to exclude nunerous --

JUSTI CE STEVENS: But it's not governed by

any |ettered subsection?

MR, ROBERTS: No. It's a -- another

proceedi ng t hat

that is covered by the “including but
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not limted to” | anguage on --
JUSTI CE STEVENS: But there is no period —
MR. ROBERTS: -- (h)(1).
JUSTI CE STEVENS: -- no subparagraph tal ks

about anot her proceeding? That's just your gloss on the

statute; is that right?

peri od of

MR. ROBERTS: Well, | think (h)(1) says any

del ay resulting from ot her proceedi ngs

concerning the defendant. That could be a period, and

it covers

a whol e range of proceedi ngs that generate

delay. And then --

Exanpl es,

JUSTI CE STEVENS: | see.
MR. ROBERTS: Then there is a |list of

and the exanples are intended to only be

illustrative. And what -- what's covered is, in

addition to those exanples, other proceedings that are

anal ogous

or ancillary to them

JUSTI CE SCALIA: And you -- and you say the

order is a proceeding for that purpose, the order granting

the extension of tine?

MR. ROBERTS: That -- that’s the proceedi ng

bef or ehand, Your Honor. Yes. But the -- that's not

-- you know, first of all, as | said, a proceeding

is a--1is an act done by the court or under the court's

authority,

so in order to fit squarely within that.
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Plus I would direct you to (h)(1)(F), which indicates

that orders can be proceedi ngs here because it excl udes

del ay followi ng an order of renoval or an order

directing the transportation of the defendant.

And so | think that there's indication in

t he exanpl es thensel ves when orders are sonetines

proceedi ngs.

JUSTI CE STEVENS: But just one quick

question. It seens to ne that everything described in

(7)(A) would fit your description of proceeding.

MR. ROBERTS: It -- there -- there would be

an order, so there would be a proceedi ng.

But it

woul dn't be a proceeding that woul d be covered under

(h)(1) because it -- to be covered, it has to be a

proceeding of the type that is |listed here.

It has to

be anal ogous to these proceedings or ancillary to them

facilitating these proceedi ngs in sone way,

Your Honor.

JUSTI CE STEVENS: That's a tough argunent.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Stancil, 5 m nutes.

REBUTTAL ARGUVENT OF MARK T. STANCI L

ON BEHALF OF THE PETI TI ONER

MR. STANCIL: | would like to quickly

address what | hope to be just four points.

is the governnent's fundanental principle.
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fundanmental tenet is that the specific treatnent of

pretrial notions in subparagraph (D) suggests no
negative inference or limting inference on the genera
standard of (h)(1).

The flaw in that is evident by |ooking at
subpar agraph (h), which automatically excludes up to
30 days during which a matter is under advisenment by the
district court. |If the governnent's reasoning is
correct, subparagraph (h) just does not address or
contains -- or suggests no negative inference on whet her
the 31st day of a matter being under advisenent is
automatical ly excludabl e under (h)(1). That's why there
are settled canons of statutory interpretation.

W take the general standard, first of all
Is it a proceeding? There is no pretrial notion
proceeding until the notion is fil ed.

Second, if you think there is any
uncertainty as to what a proceeding is, well, |ook at
how t he enuner at ed subparagraphs that follow -- what do
they descri be? One specifically addresses pretria
notions. It has a starting point and it has an end
point. That's the end of this case.

But even if you think you want to | ook
Further, well, is there any support in these enunerated

subpar agraphs for the governnent's rule that you would
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treat a defense request for additional tinme differently?

No. None of the enunerated subparagraphs distinguishes

bet ween def ense requests and government requests. None

di sti ngui shes between routinely granted tine or

specifically allotted tine.

In fact, with respect to defense requests

specifically,

it was not |ost on Congress how to -- how

to treat governnent counsel and defense counse

differently.

In (h)(7)(C, which is about the ends of

justice exclusion, it specifies that the -- that the

government cannot get an ends of justice exclusion based on

its inability to exercise due diligence in obtaining a

Wi t ness or preparing.
JUSTI CE SCALIA: | don't understand -- |
don't understand the governnent to be -- to be

arguing that they are treated differently.

MR. STANCIL: Well, the governnent's rule |

think is --

whoever

JUSTI CE SCALI A: They are sayi ng whoever --

asked for the extension of tinme in order to

prepare the notion gets it. And -- and it's -- the tine

limt's suspended.

MR. STANCIL: That's not their position in

their brief, Your Honor. They say defense requests

for

addi ti onal

time --
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JUSTI CE SCALI AT well --

MR, STANCI L:

gover nnent request

JUSTI CE SCALI A:

S.

here that they think it applies to both the defendant

and t he gover nnent

Page 56

They don't say anythi ng about

-- they've nmade it very clear

MR. STANCIL: If that's their position, it's
nore unnoored fromthe text of subparagraph (D), because
requests -- so subparagraph -- pardon

then both types of
me -- so (h)(1)'s

farther beyond --

general standard is expanded even

JUSTICE BREYER No, wait -- (D) has a

special tinme limt

built intoit -- | mean, (h) or

what ever the nunber is now It says not to exclude

30 days. ay?

MR STANCI L: Yes.

JUSTI CE BREYER: None of the others do.

MR. STANCIL: Right.

JUSTICE BREYER. So |'d say, right there

Congress doesn't want the judge to have it for

nmore than 30

days. Congress doesn't say a word in any of the others

that says anythi ng about preparation tine.

MR, STANCIL: Well, 1 disagree about

subpar agraph (D),
the filing --

Your Honor. (D) says from point
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JUSTI CE BREYER. No, | know. But there is
not an indication about preparation tine. Their
argunment is a literal argunment under the statute. |Is it

from ot her proceedings? Yes, we know that because of
(D), okay? Does it result fromother proceedings? Yes,
because, in fact, the preparation tine is a direct
result of the other proceedings as defined in (D)
Therefore, it is an ancillary matter related to other
proceedi ngs that was caused by the ot her proceedings.
(ED. Their argunent is literal, and there is no policy
against it. That's what they say.

Now, as soon as you get to the last (h), you
woul d find a big policy against it. Called not
exceeding 30 days. Now, | take it that's roughly their
ar gunent .

MR. STANCIL: But there is no --

JUSTI CE BREYER At least ny interpretation
of it.

MR. STANCIL: There is no difference, Your
Honor, between not exceeding 30 days and from and to.
And | think this is -- this case -- it cones down to that
and that al one, which is Congress specifically addressed
pretrial notions, any delay resulting froma pretrial
notion, and it said frompoint Ato point B. And even if

you had to | ook behind that, you would | ook at the
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| egi sl ative history, and the Senate Judiciary Commttee

was asked a specific question by the governnent no |ess:
Can we include preparation tinme? And they said no.

CHI EF JUSTI CE ROBERTS: Counsel, is your
friend correct that the issue of the proper cal cul ation
I's not before us? So that the tine | spent figuring
that out shoul d be excluded from sonet hi ng?

(Laughter.)

MR. STANCIL: As the question was presented,
Your Honor, it was specific to preparation tine and the
period -- but -- and the period from-- | don't want to get
the dates wong but -- Septenber 7th to Cctober 4th. But |
woul d add that the governnent didn't raise this argunent
bel ow, either. Nor did the governnent suggest, as |
understand it, that the delay that's at issue here
results fromthe -- the grant on Septenber 7th of
additional time; rather, their argunment as | have
understood it and understood it when reading their briefs,
is that the delay that is -- the ancillary delay stens from
the pretrial notion, the tinme allotted for pretrial notions
itself. But --

CHI EF JUSTI CE ROBERTS: | woul d have thought
t hat whether or not you think that type of delay is
excl udabl e depends upon what that type of delay is, which

requi res sone sense of howit's going to be cal cul at ed.
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MR STANCI L: Yes, Your Honor.

JUSTI CE BREYER Does 6 days nmake a

difference to your case? |If they |ose 6 days, do you

W n?

MR STANCI L: I'"mnot sure, Your Honor.

woul d have -- | would plead ignorance

t he sane.

CHI EF JUSTI CE ROBERTS: Thank you, counsel .

This case is submtted.
(Wher eupon, at 2:01 p.m,

above-entitled matter was submtted.)
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