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PROCEEDI NGS
(11: 07 a. m)

CHI EF JUSTI CE ROBERTS: We will hear
argunment next in Case 08-6925, Johnson v. United States.

Ms. Call.

ORAL ARGUMENT OF LI SA CALL
ON BEHALF OF THE PETI TI ONER

MS. CALL: M. Chief Justice, and may it
pl ease the Court:

M. Johnson's conviction for battery in the
State of Florida can be sustained by the slightest
contact. Such a conviction does not qualify as a
vi ol ent felony under the Armed Career Crimnal Act. A
viol ent felony neans one that has as\an el enment the use,
attenpted use, or threatened use of physical force
agai nst the person of another. Physical contact is not
t he sane as physical force.

Physical force in this context neans
sonet hing nore than a nmere quantum of physical contact,
and it requires violent aggression that is likely to
cause physical injury. This conclusion is guided by the
rules of statutory construction in this Court's
precedents. The better-reasoned circuits have applied
these principles to find that physical force neans

sonet hing nore than de mnims contact.
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JUSTICE GINSBURG. And that's -- you say
that's Federal law. Wuld it make a difference if,
contra what Florida held in the Hearns case, a State had
typed a battery statute as a crine of violence?

MS. CALL: Yes, Your Honor. If the State
statute required that the offender admt the use of
force as part of the elenents of his prior offense --

JUSTI CE GINSBURG:. No, no, no. |It's exactly
the -- it's exactly the statute Florida has. And
sonebody has a plea, and we don't know fromthe record
what the conduct was. But the State, unlike Florida,
says, our battery statute for our State |aw purposes is
a crime of violence; therefore, for our State | aw
enhancenents, the person who pl eads éuilty to a battery
of fense will be deenmed one who has commtted a crinme of
violence, if that's the State | aw.

MS. CALL: Then -- no, Your Honor, |I'm
sorry. Then the nmere fact that the State found that it
qualified under its own recidivist statute woul d not
bi nd the Federal court. Wy we say that Hearns is
bi nding is the proposition that it found the el enents of
a battery offense and the -- the ACC | ooks to those
el ements to determ ne whether it is a violent felony.
Congress didn't say that it -- the offender had to have

conduct that involved the use of physical force, but a
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prior that had as an el enent the use.

So the fact that the State statute may
qualify under its State recidivismwouldn't be the sanme
determ nation that it didn't have as an el enent the use
of force. Here --

JUSTI CE BREYER: But what -- what -- before
we can even get into this, |I think we have to decide if

t hose words "striking or touching" describe one crinme or

two. And what we said in -- what was it -- in Chambers is

that the nature of the behavior that likely underlies a

statutory phrase matters in this respect. So if you think

of the seven different things covered by one statute in
Janes or Chanbers, two of them failing to return froma
furlough and failing to return fromwork in day rel ease,
seemto nme quite possible to describe one thing, not two.
Now, how do we know that “striking or
Touchi ng” describes two things? | couldn't find any
i nstance, and we had the library |looking. | couldn't
find any instance in Florida where those two things have
ever been charged separately. And they |ooked at
hundr eds.
So -- so why do we think it's two crines,
rather than just one called "striking or touching"?
MS. CALL: Your Honor, two reasons: First,

the face of the statute itself has "or," so it doesn't

5
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require --
JUSTI CE BREYER: It does, too, in Chanbers.

It's "not returning fromfurlough or not returning from

work release." You know, and I'd -- |I’'d say the
behavi or was the sanme. |It's not |like burglary of a
dwel I ing versus burglary of a boat. Those are two

separate things.

MS. CALL: Yes, Your Honor.

JUSTI CE BREYER: Here, why do you think they
are two separate things?

MS. CALL: Your Honor, because Hearns, the
Fl ori da State Supreme Court decision, described them as
three separate offenses and spelled out that this
statute could be violated and it said by, first,
touchi ng someone intentionally and against their wll;
second, by striking; or third, by causing bodily harm

JUSTI CE BREYER: Ckay. |If they are separate
things, what is the evidence? There's a |egal
gquestion. You say the touching. Spitting, is that
enough to rise under the -- to fall within the Federal
statute? Suppose | agree with you on that; the answer is
no.

How do | know whet her touching as applied in
Florida as a separate matter in the mne run of cases,

i nvol ves spitting or involves sonething that causes far
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nore serious harn? How do | know?

MS. CALL: Your Honor, you would apply first
the plain | anguage of the statute, and "to touch” nmeans
the slightest contact, as the courts have held. At
pages 41 and 42, we spelled out the offenses of spitting,
maki ng slight contact, that justified a battery
conviction. "Strike" obviously has to nmean sonet hing
el se or the legislature wouldn't have included both
types of conduct within the battery provision.

JUSTI CE SCALIA: This -- this statute is a
m sdenmeanor statute, isn't it?

MS. CALL: For a first offense, yes, Your
Honor .

JUSTI CE SCALI A:  Yes. Aﬁd the only reason
what happened here was elevated to a felony was that he
had a prior offense.

MS. CALL: Yes, Your Honor.

JUSTI CE SCALI A: So it's understandabl e that
the slightest touch could -- could constitute a
m sdenmeanor .

MS. CALL: Your Honor, the problemwth
sayi ng that just because it's a felony, therefore it
can't be considered is that the statute first describes
t he prohi bited conduct and says that -- the conduct is in

the first subparagraph, the penalty is in the second.
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So the very sanme conduct is necessary for either a
felony or a m sdeneanor, and essentially no force times
two is still zero.

JUSTICE ALITG  Well, ACCA uses the word
"physical force,"” and any touching involves sone
physi cal force. Now, how do we determ ne how much nore
t han the m ni num physical force is necessary in order to
fall within the Federal statute?

MS. CALL: Your Honor, it is a qualitative
line that sentencing judges would have to make, |ike al
of the other difficult decisions that they're called on
to make in the Sentencing Guidelines in these 3553
factors. W' ve asserted as a proposed test that it be
conduct just |ike the Begay test, thét it would be
physical force of a kind that is violent and aggressive
and likely to cause injury.

JUSTI CE BREYER: Well, there -- nost -- this
statute actually -- we looked into it and it seens to be
used, particularly the touching part, also to cover
unwel cone physical, sexual advances. And it's not hard
to consider such matters to have involved force of
exactly the kind that the Federal statute is ainmed at.
And there was no striking, but there was in fact use of
harnful force, touching. That was serious.

Now, how do we know which is nore nornmally

8
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
the case when this statute is used in its touching
respect ?

MS. CALL: Your Honor, the governnent had
cited a footnote of 6,000 convictions, and there is no
way to know of those convictions whether they were
charged as to touch, to strike, or to cause bodily harm

JUSTI CE SCALI A: But we don't have to know
what's nmore normal anyway, do we?

MS. CALL: No, Your Honor.

JUSTI CE SCALIA: If -- if any conviction is
possi bl e under the element of the crinme to touch, when
there is sinply slight physical force, your argunent
still stands, right?

MS. CALL: Yes, Your Hondr.

JUSTI CE BREYER: | would think that's
certainly wong under our cases. | nean, | would have
t hought that the reason that burglary, for exanple, is a
violent crinme is not because in every instance there is
a risk of physical harm but because in the m ne run of
I nstances there is a risk of physical harm and |
t hought we said that in at |east three cases.

MS. CALL: Yes, Your Honor, as to looking to
both the enunmerated offenses and those that fall in the
otherwi se. The first prong of the ACC, though, does not

tal k about conduct, and it does not refer to an ordinary

9
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case. It says an offense that has as an elenment. And
therefore it’s directed to | ooking at a particul ar
Florida State statute rather than a generic battery or
how battery m ght ordinarily --

JUSTI CE BREYER: | know, but an el enent --
you nean we should interpret "element” in the first part
of this in aradically different way than we have
i nterpreted equivalent words in the second part, and we
shoul d say as burglary -- in other words, assault
or -- or -- in other words, unless in every case of
prosecution there is going to be force actually applied
or sonmething like that, that it doesn't fall within (i)?
|"m surprised at that. | nean, | guess it's possible.
What woul d be the argunment for doing\that, whi ch woul d
be totally different than we have handl ed the other one?

MS. CALL: Your Honor, the reason why is
t hat Congress was directing in the first prong those
crimes that were directed agai nst persons and woul d be
defined by their elements. 1In the second prong, Congress
did list out four enunerated offenses that they thought
were commtted (a) by career crimnals, and (b) that
created that substantial risk. In the first part, it
does not talk about risk to others. It's that
of fender's conduct and an el enents-based test.

JUSTI CE ALI TGO If there were a State

10
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statute that nade it a battery to engage in of fensive
and unwel cone sexual touching, your argunent woul d be
that that would not fall within the first prong of ACCA
because there is not a -- it's not likely to cause a
physical injury?

M5. CALL: Yes, Your Honor.

JUSTICE ALITG Is that right?

M5. CALL: Yes, Your Honor. Because --

JUSTICE ALITO If there were a statute that
said -- | nmean, in the old days I'mtold people used to
throw the contents of chanber pots out the window If
there were a -- a State statute that said it is a crine to
dunp the contents of a chanber pot on sonebody's head,
you woul d say that's -- that doesn't fall-within the
first prong of ACCA?

M5. CALL: Yes, Your Honor, | would -- | would
say that that does not qualify under the first prong.

JUSTI CE ALITO Even though those are classic
batteries --

M5. CALL: Yes, Your Honor.

JUSTICE ALITO -- and the | anguage of the
first prong of ACCA really tracks the | anguage of the
conmon | aw crime of battery.

MS. CALL: Your Honor, it does because it

tal ks about in Florida the elenment is the slightest

11
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contact. And we're not arguing that that offender who
spits or touches or does these other disrespectful acts
doesn't deserve to be charged and can't be charged with
battery under Florida State | aw.

JUSTI CE BREYER: So -- so what about an
assault? | guess, using a |law school hypothetical,
mean, statutes for assault -- | guess you could assault
sonebody by threatening to throw a marshmal | ow at them

MS. CALL: Yes, Your Honor.

JUSTI CE BREYER: (Okay. Now, assault is out
of the statute.

MS. CALL: Your Honor, again, it depends on
each particular statute and its el enents.

JUSTI CE BREYER:  No, no.\ But | nean, on
your definition, as you and Justice Scalia were
suggesting, because it’s conceivable that you could
assault somebody by threatening to throw a marshmal | ow,
that nmeans assault is no |onger a crine of violence, and
that can't be right.

MS. CALL: Well, Your Honor --

JUSTI CE SCALIA: Well, of course it's right.
You don't have to touch sonmebody for an assault.

MS. CALL: Correct.

JUSTI CE SCALI A:  You can just threaten

sonebody.

12
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MS. CALL: Yes, Your Honor --
JUSTI CE SCALI A: That's not a crine

vi ol ence.

Ms. Call: And that would be --

of

JUSTICE SCALIA: O course it's right.

JUSTI CE BREYER: Assault is not a cr
violence; it's not a use of force.
JUSTI CE SCALIA: Certainly not.

JUSTI CE BREYER  Ckay.

i me of

M5. CALL: Two responses to that, Your

Honor. First is looking at the underlying fact

woul d vi ol ate the categorical approach of saying we're

not | ooking at what each offender m ght have done in any

particul ar case, but what are the el enments that

he

necessarily admtted. And under the Florida statute, it

woul d qualify as a violent felony because the Fl

ori da

statute defines it as an offer to do viol ence coupl ed

with the apparent --

JUSTI CE BREYER: Wl |, what about at
mur der ?

M. CALL: It -- Your Honor, yes, if
an el ement the use of force. And that --

JUSTI CE BREYER: But, wait, | nean,
succeed.

MS. CALL: Yes, but under the ACCA

13
Alderson Reporting Company

t enpt ed

it has as

it didn't

which is



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Officia

one of the phrases that the governnent elides out of its
analysis, it's not sinply the actual use of force, but
an attenpted or threatened use of force.

JUSTI CE SOTOVAYOR: Can | ask you sonet hi ng?
In your definition, you appear to hinge it on the fact
that the force used has to cause injury of sone type.
That -- that appears to be the only definition you can
give. But the use of physical force nmeans just the use
of force, strong force, violent force, aggressive force,
but it doesn't nmean that it necessarily has to cause
injury.

Wul d ny rearing back and sl apping you? 1In
t hose i nstances sl appi ng doesn't cause physical injury

as that termis defined in the common |aw, which is an

injury of lasting effect. You mght have sone redness for

a second, but that's all. Wuld that qualify as a crine
of viol ence?

MS. CALL: Your Honor, sone of these
questions will be difficult lines for the court -- a
sentencing court to draw. W have offered the
definition that violent felony -- the word "vi ol ence"
enconmpasses sort of a rough use of force that could | ead
toinjury or is likely to lead to injury, not --

JUSTI CE SOTOVAYOR: Wl |, but “violent” has a

broader neaning. Generally, it neans a strong force or a

14
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strong -- physical force generally has sone relative
degree of -- of inpact. | agree with you, the common
definition tal ks that way. Wy should we read sonet hing
nmore into it, like physical injury?

MS. CALL: Your Honor, the Court woul dn't
have to, and part of where we drew this fromis the
Court's | anguage in Begay that indicated that crines
within clause (i) of ACCA are those crines, are
also likely to present a serious risk of potenti al
injury to others.

JUSTI CE SOTOVAYOR: Many will, but don't --
serious use of force doesn't necessarily al ways.

MS. CALL: Yes, Your Honor, and that's why
the qualitative line falls sonemhere\higher t han nmere
contact, which would sinply be the standard for Florida
battery conviction.

JUSTI CE Gl NSBURG. Suppose we knew -- knew
what happened. |It's the sane statute, and it would be
possi ble to have a conviction for a rude touching under
it. But this man, instead of pleading guilty, in fact
went to trial, and you know that he beat sonebody badly.
If -- if that were the case, if we knew what the facts
were, then would the ACCA enhancenent be in order?

The statute covers the waterfront froma

rude touching to beating sonebody to a bl oody pulp. But

15
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we know, because there's been a trial, exactly what this
person does, and what he does would fall under the
aggressi ve, violent, capable of doing physical injury to
anot her.

MS. CALL: No, Your Honor. Know ng the
added fact of the actual conduct would not answer the
guestion because it is based on the elenments. However,
if the prosecutor charged it as to strike, or there was
a division -- for exanple, at page 19 of our reply brief
we showed the Fifth Grcuit case in Robledo. It tracked
t he exact sane Florida statute that is at issue here and
said the offender did “touch or strike the victim” comm,
“by striking himwith a vehicle.” And the Fifth Grcuit
said under the nodified categorical approach to | ook at the
char gi ng docunent and the offender's necessary adm ssions
showed that was, in fact, a crine of violence.

JUSTICE SCALIA: Isn't there a separate -- a
separate battery crinme, aggravated battery, in -- in
Fl ori da, which --

M5. CALL: Yes, Your Honor. There are two
other felony battery statutes, apart fromthis one, that
do --

JUSTI CE SCALIA: Well, this isn't -- this
isn't a felony battery statute. This is a m sdenmeanor

battery statute, which has been elevated to a felony in

16
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this case only because the fellow had a prior.

MS. CALL: Yes, Your Honor.

JUSTI CE SCALI A: But, besides the
m sdenmeanor battery statute, there are two fel ony
battery statutes in Florida, right?

MS. CALL: There are. Two other separate --

JUSTI CE SCALI A: And how -- how are they
defined?

MS. CALL: Your Honor, they add the nmens rea
of whether or not the battery was intended to cause
great bodily harm permanent disfigurenment, or permanent
disability; and the other says sinply that you commtted
a battery and did cause those -- higher standard. But --
and, in addition, the m sdeneanor baptery i ncludes the
el ement of causing bodily harm and offenders can be
charged simply with that provision.

JUSTI CE SCALI A: M sdeneanor does?

MS. CALL: Yes. Yes, Your Honor. The
felony version is to cause great -- great bodily harm

JUSTI CE SCALI A: Ri ght.

M5. CALL: And the m sdeneanor is to cause
bodily harm which Florida | aw defines as | ow as causing
a bruise or mark like that.

So, if someone were charged with, in the
State court, a predicate that involved that kind of

I njury, a prosecutor using his or her discretion could

17
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charge under causing bodily harmand -- which showed
facts that could support the finding of a violent
fel ony.

CHI EF JUSTI CE ROBERTS: What -- what about
the governnent's argunment that your interpretation would
dramatically limt the reach of this provision of ACCA
because of the nunber of States that define battery in
t he same way Florida does?

MS. CALL: Your Honor, | think that the
gover nnment exaggerates the concerns of that because
there are statutes that both require an adm ssion of the
use of force or have that as an alternative that could
be prosecuted in the appropriate case.

JUSTI CE BREYER: Wl |, mﬁat - -

CHI EF JUSTI CE ROBERTS: Yes, but it's --
it's usually easier just to charge the | owest common
denom nator, the battery that doesn't necessarily
require violent force, and the point -- this was the
argunment that was accepted in -- in Hayes, that the
I nterpretation, say, advanced by the dissent in that
case, would mean that there be a vast nunber of States
that weren't covered.

| nmean, presunmably, Congress neant to cover
all the States.

MS. CALL: Yes, Your Honor. However,

18
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because the -- in Hayes, the Court was | ooking at the
"commtted by" and whether that was the -- the necessary
part of the prior conviction.

Here, given the fact that the statute can be
charged both in Florida and many other statutes to be
i ncl uded, shows that those cases would -- it would only
be a small nunber of cases that are likely to be
affected where --

JUSTI CE SCALI A:  You -- you would have to
have other States which only have a battery statute that
is defined as broadly as this m sdemeanor battery
statute in Florida.

If they have a hi gher degree of battery,
just as Florida does, which is a felény, then if the --

I f the prosecutor wants this fellow to be convicted of a
violent crime, he -- he could charge himw th that --
with that higher degree.

MS. CALL: Yes, Your Honor.

JUSTI CE SCALIA: Are there any States that
have only this sinple battery statute, which is -- which
Is met by a sinple touching?

MS. CALL: According to LaFave, only Florida
and | believe one other State has such a broad
definition --

JUSTI CE SCALI A:  No, no. You m stook ny

19
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guesti on.

MS. CALL: |'m sorry.

JUSTI CE SCALIA: Are there any States in
whi ch the only prosecution for battery that can be
brought is under a statute as broad as this one, which
is -- is covered by even a touching?

MS. CALL: No, Your Honor.

JUSTI CE SCALI A: Don't all of the other
States that have a touching statute al so have higher
degree of battery statutes?

MS. CALL: Yes, Your Honor, according to
LaFave, all States have aggravated battery statutes that
i nclude either the use of a deadly weapon or other use of
force. \

CHI EF JUSTI CE ROBERTS: But | thought the
evidence was pretty clear that Congress was adopting the
conmmon | aw definition of battery here, which doesn't
require that higher degree of force or violence.

MS. CALL: Your Honor, in the |egislative
history, the only time that they tal ked about battery --
I n one House report it references battery and assault,
sinply by those descriptions.

Every other time, they tal ked about assault
and battery with a deadly weapon and sonet hing nore than

a sinmple touching.

20
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JUSTI CE SCALI A: Do they use battery in the
statute here? | amlooking for it. | don't -- | don't
see the word "battery" at all

MS. CALL: No, Your Honor. There's no
enunerated offenses in the first prong.

JUSTI CE BREYER: Well, what worries me nore
than -- than your application to battery is the
met hodol ogy, because, if it's true that in section (i),
unli ke section (ii), a single instance of where you could
commt the crinme without using force is sufficient to
take it out of the statute, then just | ooking through
this, generally, you would take out assault, probably
have to take out kidnapping. You would probably have to
t ake out donestic violence. You woufd have to take out
extortion, certainly, explosives |aws.

| mean, the very -- laws that | would think
Congress certainly intended to include in that first
definition.

MS. CALL: Your Honor, when they --

JUSTI CE BREYER: So that's very worrying,
and why | don't think it's the right methodol ogy.

MS. CALL: Well, Your Honor, they did use

the word "elenment,"” and an elenent is a constituent --
JUSTI CE BREYER: Yes, but an el enent could

be an elenment that is a -- the word is "elenent,"” the

21
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use or threatened use of physical force. Now, an
el enent, say |ike abduction, could be an el enent that
uses physical force if in the mne run of cases it uses
physi cal force, even though one can sonetines think of
an exception. That's how we have interpreted (ii).

Soif we interpret (i) a different way, we are going to
take outside the statute the very things that Congress
wanted inside; and, if we interpret it the same way, |
think we would get to the right result.

MS. CALL: Your Honor, | would have two
responses to that: The first is, in the second prong,
Congress used the word "conduct.” And if they had neant
conduct to be included in (i) rather than the el enental
definition, that would have been a very easy definition.

Second, when they tal ked about the crines
i ntended for category (i), they gave the exanpl es of
soneone with nurder convictions, rape convictions, a
gangl and enf orcer.

JUSTI CE BREYER  Rape can be convicted
wi thout -- rape can be conducted w t hout force.

M5. CALL: Yes, Your Honor.

JUSTI CE BREYER Al right. So now rape is
out .

M5. CALL: Your Honor, it depends on the

el enent of the offense.
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JUSTI CE BREYER: Wl |, the el enent of the
of fense of rape is not force; it's lack of consent.

JUSTI CE SCALI A: Excuse nme. Under (i), it
depends upon the el enents, but what about (ii) and
especially the residual provision of (ii), any other
“conduct that presents a serious potential risk of
physical injury to another"? | would think rape
qual i fi es under that.

MS5. CALL: And, certainly, if the governnent
bel i eves --

JUSTI CE SCALIA:  And many of the other
crimes that Justice Breyer has been tal king about.

MS. CALL: Yes, Your Honor. | certainly
agree that it --

JUSTI CE BREYER  You do? You agree that,
then -- in other words, section (ii) is not about property
crimes that involve force, which is what Congress
happened to say nonstop in the | egislative history,
which I know isn't read by everyone. But it seened to
nme reading that history, the first part is dealing with
those things that aren't property crinmes. The second
part, |ike arson, extortion, which they had in nmnd of a
certain kind, and whatever, the explosives-related
t hi ngs, were things that they thought didn't -- could be

property crinmes that also i nvolved harmto peopl e.
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MS. CALL: Yes, Your Honor, and --

JUSTI CE BREYER Well, you can't say yes to
bot h of us.

M5. CALL: Well -- | agree with Your Honor
that the legislative history certainly indicates that (i)
and (ii) had different purposes, but this Court didn't find
Begay and Chanbers on the easy test, to say sinply that DU
is not a property crime, therefore it doesn't
qualify. So | hesitate to offer that as a solution to
the Court, but keeping in mnd that the governnment --

JUSTI CE SCALIA: | dare say that the next
ti me sonebody conmes to argue before this Court that a
crime is not included within section (ii) because it's not
a property crinme, | don't think that person is going to
get one vote.

JUSTI CE BREYER: They woul dn't have to say
that. They would have to say that it is not a crine
like the three that are nentioned, which | can't
remenber -- it's arson, extortion -- and what's the
third? Using expl osives.

MS5. CALL: It is burglary, arson, extortion,
or involves --

JUSTI CE BREYER:  Yes, burglary, arson,

extortion -- all right. You would say it's not |ike
that. I1t's DU; it was not |ike that.
24
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MS. CALL: Yes, Your Honor.

JUSTI CE BREYER: And | guess --

MS. CALL: But if the governnment failed to
prove that a predicate qualified under the first prong,
it could offer argunent and evi dence to the sentencing
judge to show that it net the Begay test and was, in
fact a serious risk of injury, that -- purposeful
viol ence, et cetera. |It's sinply not that battery by
touchi ng qualifies.

And, Your Honor, if | may reserve the
remai nder - -

JUSTI CE GI NSBURG: Would you just clarify an
answer that you gave? You -- you described Florida as
uni que, but | thought there were nany States that had a
codi fication of comon | aw battery that woul d i ncl ude
both touching and nore aggressive behavior. | thought
Fl ori da was not al one in having that kind of statute.

MS. CALL: There are other States, Your
Honor, that have the common | aw definition, but they
al so have alternative versions. Many of the States al so
have alternative versions that require either the use of
force or the aggravated if the underlying conduct or the
under |l yi ng charge was that serious matter of involving
physical force to qualify under a violent felony.

JUSTI CE SCALI A: | thought you said they all
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had such -- such aggravated statutes in your answer to
me. Now you just said many of themdo. Wichis it?

M5. CALL: Well, many have alternative
versions that require adm ssion of use of force, not
sinply, say, touching or striking like Florida. But al
do have felony versions of aggravated felonies.

CH EF JUSTI CE ROBERTS: Thank you, counsel.

Ms. Kruger.

ORAL ARGUMENT OF LEONDRA R KRUGER
ON BEHALF OF THE RESPONDENT

M5. KRUGER M. Chief Justice, and may it
pl ease the Court:

The primary definition of violent felony in
the Armed Career Crimnal Act, as, Justice Alito, you
have noted and, M. Chief Justice, as you have not ed,
al nost precisely tracks the general definition of the
crime of battery; that is, the unlawful application of
physical force to the person of another.

Petitioner's primary subm ssion to this Court -

CHI EF JUSTI CE ROBERTS: Well, then why
didn't they say -- why didn't they just say “battery” if
that's what they neant? It's a lot sinpler and al so
clearer than to say “physical force against the person.”

M5. KRUGER. | think it's certainly true,
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M. Chief Justice, that Congress could have defined the
category of predicates for the ACCA in that way by
listing certain offenses, which would then require the
courts to determ ne what the generic elenents of those
of fenses were, as this Court did with respect to
burglary in Tayl or.

But Congress instead decided to list inits
primary definition of violent felony the common el ement
that it thought as a categorical matter indicated a
sufficient potential for harmthat the crinme ought to be
singled out as a predicate for ACCA enhancenent. And
that single el enent was the use of physical force
agai nst the person of another.

JUSTI CE SCALI A:  You -- you -- you would
have us believe that by "violent felony”" in this -- in
this statute, Congress neant the threat -- the threat?
It doesn't even have to be the act. You know, if you
don't shut up, | amgoing to come over and thwonk you on
your shoul der with nmy index finger. [|'mgoing to
(snap). This is a violent felony under this statute
whi ch gets him how many nore years?

M5. KRUGER: It creates a mandatory m ni mum
of 15 years.

JUSTI CE SCALIA: Fifteen years for (snap).

(Laughter.)
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MS. KRUGER: Justice Scalia, | think that
there are a few responses to that question. The first
is that a threatened use of force is normally consi dered
and normal ly punished under the crimnal law as a crine
of assault. And for the reasons that Justice Breyer has
noted already in the argunment, it seenms awfully
unli kely, particularly in light of |egislative history
of this provision, for those Justices who consider such
consi derations relevant, that Congress neant to exclude
the crime of assault.

JUSTI CE SCALIA: But that's all he's
necessarily been convicted of.

MS. KRUGER: Well, | think --

JUSTI CE SCALI A: When a vérdict IS
brought in, in Florida under this m sdeneanor statute,
all you know for sure is that he threatened to go
(snap). That's all you know for sure that he has been
convicted of, and you are going to give him15 years.

MS. KRUGER: And, again, two responses: The
first is as a practical matter that is not a crine.
Normal |y, the law of assault, in order to constitute a
crimnal threat, there has to be nore than sinply the
use of words. There has to -- the defendant has to
mani f est by conduct.

JUSTI CE G NSBURG But there have been rude
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t ouchi ngs where there was no danger of physical injury
to the person. There have been prosecutions in Florida,
| understand, for what woul d be considered a rude
t ouchi ng as opposed to an aggressive use of force that
woul d risk physical injury.

M5. KRUGER  That's correct. There have
been a handful of cases that are cited in Petitioner's
brief, in which the Florida statute has been
used to crinmnalize rude touchings. W think that those
rude touchings, as a nmatter of general usage in the
common |law and in the general definition of battery, do
in fact have as an el enent the use of physical force.
That is a usage that has been in force in the majority
of States for quite sone tinme. And we think that it
does no particular violence, if you will pardon the
expression, to the statute to interpret it to enconpass
the full range of common | aw batteries, batteries as
they are prosecuted --

JUSTI CE KENNEDY: How about pick-pocketing?
Woul d pi ck- pocketing be a violent crime if it involves a
touchi ng necessarily?

M5. KRUGER: Pi ck-pocketing actually doesn't
i nvol ve a touching necessarily, which is normally the crine
of pi ck-pocketing and robbery --

JUSTI CE KENNEDY: | guess a very good
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pi ckpocket could get -- could get just the wallet and not
touch the person, |I'mnot sure.

MS5. KRUGER: Well, pick-pocketing, normally
as it’s crimnalized in nost States, doesn’'t, in fact,
require as an elenment that the prosecution prove that
the -- the defendant touched the victim

JUSTI CE SCALI A: No, but you don't prosecute
them for pick-pocketing. You have a clunmsy pickpocket
and you prosecute himfor battery, right? And he gets
15 years.

M5. KRUGER: Well, the clunmsy pickpocket
would, in fact, be in nost jurisdictions a robber. And
robbery is precisely the kind of offense that we know
t hat Congress was intending to cover\in subsection (i) of
the ACCA. It was one of the first ACCA predicates, and
it remains, | think, a paradigmatic exanple of a crinme
t hat has as an el enent the use of force and is,
therefore, covered under the plain statutory | anguage.
But | think this --

JUSTI CE SOTOMAYOR: Counsel -- |I'm sorry.

Pl ease finish and then I will --

M5. KRUGER: But | think that the essenti al
t hrust of the argunent so far has been that if it's
possible to commit battery under the common | aw under

the laws of 27 States, including Florida, under Federal
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law in the way that in individual instances doesn't seemto
present a serious risk of injury, then it can't possibly
be a violent felony. And | think that we know fromthe
way that the Court has interpreted the statute to date that
that is sinply not the case.

This Court addressed a very simlar argunent
in Taylor --

JUSTI CE SOTOVAYOR: Counsel -- but you see that
you don't have the inquiry. The issue is not whether it
causes serious injury or not; the issue is whether the
nature of the force used is physical force. And, so, if
you | ook at the common definition of "physical force" in
the dictionary, which your adversaries did very well in
their brief, physical force has in its ordinary neaning
t he use of some strength, of sone power, and generally
ki ssing doesn't require that strength or power, touching
sonmeone on the shoul der doesn't. Al of these
activities are prohibited by this statute if they are
unwant ed.

So the question is not whether or not they
present the risk of physical injury; the issue is
whether in all applications or in a substantial nunber
they don't require the use of strength to -- inits
application. That's a different question.

MS5. KRUGER: Justice Sotomayor, | think that

31
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
you are exactly right, that the inquiry that is set out
I n subsection (i) is sinply, does this crime have as an
el ement the use of physical force?

Qur submi ssion is that every battery under
Florida | aw, under commn |aw, and under the |aws of 27
States and the Federal Government does have an -- as an
el ement the use of physical force.

JUSTI CE SOTOVAYOR: Mainly because -- now we
are getting to Judge Easterbrook's argument about the
dime -- you know, if | touch nyself, | have now used
force.

M5. KRUGER: Right. There is sone
suggestion in Judge Easterbrook's opinion that that
usage is sonmehow peculiar to Newtonién physics. The
fact of the matter is, it is actually a very compn
usage in the crimnal law. There are a nunber of
judicial opinions, for exanple, that instead of using
the formulation that we see in Florida' s battery
statute, instead use the fornul ation use of force of the
slightest degree.

JUSTI CE BREYER: All right. Suppose we
interpret the statute, the ACCA statute, as
requiring nore force than that, as requiring sonething
nore than spitting. Now, suppose that sonetines, as

t hey have made a strong case, that touching is a

32
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
separate thing under this statute because that's what
the Florida Suprenme Court said, and noreover, there are
prosecutions that seemnot to fit within striking. How
do we know whet her by and large this word “touchi ng” as
used in Florida covers things with nmostly m ni mal
touching, mninmal force, or enough force to get within
the statute?

M5. KRUGER: Well, Justice Breyer, | think
that that's precisely the problemwith the Petitioner's
subm ssion. It creates a kind of required el enment under
the ACCA that has no clear parallels in the substantive
crimnal law. And it would require Federal sentencing
courts to ask precisely the kinds of questions the |aw
of battery has historically sought t6 avoi d, just how
much physical force is enough.

The reason why a statute |like Florida s has
reached the | east touching of another in anger is, as
Bl ackstone told us, that too is a formof violence. It
has so been considered for centuries.

And, Justice G nsbhurg, to return to your
gquestion earlier, Florida itself actually does classify
the crime of battery as defined under its statute as a
crime of violence for certain purposes. The ordinary
understanding of the crime of battery --

JUSTI CE GI NSBURG. Not for --
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JUSTI CE BREYER: That’s the --
JUSTICE G NSBURG Not for recidivism Not for
reci di vi sm pur poses.
M5. KRUGER: It --
JUSTI CE A NSBURG  But are you saying that
suppose Florida split this statute -- and sone States
do -- so one crine is a rude touching crime and the ot her
is the use of physical -- aggressive physical force that
endangers the physical safety of another. |If you have
both of those statutes, | take it that you would say
either one of themwould fit under ACCA as a crine that
has the use of physical force, because you are saying
the rude touching is physical force. It wouldn't -- even
if you split off the touching fromthe striking, you would
say the touching falls under ACCA?
M5. KRUGER  That's correct, Justice
G nsburg. W think that both variants of that offense
in your hypothetical would have as an el enent the use of
physi cal force.
JUSTI CE G NSBURG  And that --
JUSTICE STEVENS: But only if it’s a felony.
JUSTI CE G NSBURG. And what Congress was
trying to get at the worst of the worst in ACCA, the
Armed Career, whatever -- that they neant to get after

peopl e who go around poki ng other people in a rude
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manner ?

MS. KRUGER: Well, Justice G nsburg, |
think, first of all, it would be a m stake to think that
Congress defines the range of ACCA predicates with
particul ar consideration to the ways that hypotheti cal
def endants m ght -- mght commt even quintessentially
violent crinmes in particular cases.

This Court, for exanple, considered in
Taylor v. United States a very simlar argunent, which
was that the statutory reference to burglary ought to be
interpreted in a way that would Iimt it to aggravated
burglaries of a certain sort, armed burglaries or
burgl ari es of occupied buildings, in order to nake sure
that that reference to burglary bettér fit with
Congress's purposes in selecting the worst of the worst.

This Court declined that invitation because
it decided that Congress's unnodified use of the word
"burglary" indicated that Congress nmeant for that word
to take on its ordinary nmeaning as it was used in the
| aws of the many States. |t said that Congress would
have recogni zed that ordinary burglaries can be
commtted in individual instances in ways that don't
seem particularly harnful, by unarmed defenders of
unoccupi ed buildings in renote |ocations, but that

Congress neverthel ess nmade a categorical judgnent that
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burglaries as a whole present sufficient potential for
harm t hat they ought to be covered as ACCA predicates.

And | think a simlar analysis applies here.
Congress probably wasn't focused on the | east amount of
force that it takes to commt the crine of battery, but
it was entitled to make a judgnment that any battery, any
unl awful use of force against another person,
categorically presents sufficient potential for harm
t hat --

JUSTI CE BREYER: It m ght have, but battery
by touchi ng does seem a separate category. And at that
poi nt, you have to decide, is there an el enent there of
force? And I think it requires nore force than just the
si npl est touchi ng.

Now, on Justice Scalia's approach, the fact
that there is one conviction for spitting is sufficient
to take it outside the statute. That's not ny approach.
| would say, in the mne run of cases, does there have
to be nore force than just spitting? And now | don't
know how it's prosecuted. So why don't | say in this
case, fromny perspective, very well, | don't know? No
one knows. No one has told ne. No one has | ooked into
it. It's very hard to |l ook into, but not inpossible.

It's the government's job, faced with a

15-year statute, to do the | ooking. They have the
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resources, nore than a defense attorney. Therefore,
uncertain as | am | nust decide this in favor of the
def endant. What's the response to that?

MS. KRUGER: Well, | think the response is,
first, we think that the proper approach is one that
pays respect to the words that Congress used to define
the crime. |In ordinary crimnal |aw, despite what sone
intuitions seemto be, the |east touching of another in
anger is a formof violence. It is a use of physical
force.

| think to the extent that, Your Honor, you
are inclined to look to the purposes of the statute,
what Congress woul d have thought the m ne run of cases
that would fall under subsection (i):s use of force
provi sion would cover, | think there if you | ook at the
reported cases in Florida. W see that the kinds of
crimes that are prosecuted under the touching or
striking prong of that statute are, in fact, quite
harmful. 1t's not at all difficult to see why Congress
woul d have been concerned about these types of crines,
bot h because in many instances they involve conduct that
is probably better described as touching or striking but
has neverthel ess risked substantial harmto the
victim |ike choking, like beating the victim s head

agai nst the car wi ndow, to use an exanple from one of
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t hose cases cited in our brief.

JUSTI CE SCALI A:  You know, | guess it cones
down to whether we think that in -- in (B)(i), Congress was
usi ng technical | anguage or Congress was using sinply
ordi nary | anguage, because you are quite right that the
definition of -- of battery covers even the slightest
touchi ng, the use of physical force, which would
i nclude the slightest touching.

But in using that definition to define the
term"violent felony,” I find it hard to believe that
Congress was using the termin a technical sense, and
was not using the term "physical force," "the use of
physical force" to nean sonething nore than a -- than a

nmere touching.

But that's -- that's basically what we are
arguing, isn't it? Wether that -- whether that phrase
there, "threatened use of physical" -- "use or
t hreat ened use of physical force," is technical |anguage

which is the definition of battery or rather nore
common usage.

You -- you woul d acknow edge that in
nore commobn usage, no one -- no one would think that if
you go over to sonebody and point your finger at himon
his | apel and say, "Now, you listen to nme," that that

woul d be considered the use or threatened use of
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physi cal force?

M5. KRUGER: | think it probably is not the
way that we ordinarily talk in day-to-day conversation
but it certainly is the way that the | aw has tal ked
about it for centuries, and | think there is a reason to
think that Congress had in mnd the technical definition of
battery rather than ordinary parlance, if for no other
reason because it tracked so closely the genera
definition, that technical definition of "battery," when
it defines "violent felony" in subsection (i). And also --

JUSTI CE STEVENS: Ms. Kruger, may | ask --

M5. KRUGER  -- because we know that the --

JUSTI CE STEVENS: My | ask this, follow ng up
on Justice Scalia's point? Are there any other crines
other than battery that -- that create the same situation
where in -- in the first time it is commtted, it's a
m sdenmeanor, but then it becones a felony because it's
commtted twice? So what we have here is conduct that the
first time is msdeneanor, second tine is a felony. Are
there any ot her exanples of crines that fit that category,
that cone within subparagraph (i)?

M5. KRUGER | am not sure of the answer to
that, Justice Stevens. | do think that one reason why
t he m sdeneanor versus felony distinction is somewhat

uni nportant to the interpretation of the "use of
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physi cal force" |anguage in this case is that it -- the
sanme | anguage was deployed first in the "crine of
vi ol ence” definition of 18 U S.C. 16, which by its
terms, applies both to m sdeneanors and felonies, and
Congress has of course subsequently used that very sane
| anguage to define a class of m sdemeanor crines of
donestic violence in section 922(g)(9). W think to the
extent that this Court is inclined to interpret the

sane -- simlar |anguage of the simlar statutes

in a simlar manner, the “use of physical force” |anguage

shoul d remain consi stent across them

One of the principal vices of Petitioner's
argunments is also that it would | eave the Federal
donestic violence provisions |ike seétion 922(9g)(9) with
rel atively patchwork and haphazard application, which is
preci sely one of the considerations that notivated this
Court's decision just last termin United States v.
Hayes. As this Court --

JUSTI CE GI NSBURG: But there are other
provi sions that would -- that would include donestic
vi ol ence and the gun possession provision?

M5. KRUGER: There -- the range of
predi cate offenses that could be used for the section
922(g) (9) donestic violence gun prohibition ordinarily,

as this Court recogni zed i n Hayes, enconpasses the
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general assault and battery statutes of the United
States. Twenty-seven of these States define battery in
nore or |less the way that Florida does, to include a
range of uses of physical force fromthe | east degree of
physi cal force to very severe beatings. So, under
Petitioner's reading, it would be inmpossible to say for
sure in nore than half of the country that a donestic
vi ol ence conviction, even a battery conviction that is
specifically denom nated as a donestic violence battery
conviction in many States, would qualify under section
922(9) (9) .

It seens unlikely that Congress, in enacting
that statute, which was designed to create a nati onw de
solution to a nationw de probl em of fhe conbi nati on of
guns and donestic strife, would have intended for that
statute to have such a haphazard inpact. And yet that
is precisely what the effect of Petitioner's reading
woul d be.

JUSTI CE SCALI A: \Where is the provision?
922(g)(9), is that in your brief sonewhere?

M5. KRUGER: It is. It's in the statutory
appendi x to the gray brief.

JUSTICE SCALIA: | amlooking for it.
don't see it. 922(9g)(9).

MS5. KRUGER: The --
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JUSTI CE SCALIA: | hate peopl e tal ki ng about
statutes that | don't have in front of ne.

M5. KRUGER It's on page 3A of the
statutory appendi x.

JUSTI CE SCALI A:  3A

M5. KRUGER It contains the -- it contains
section 921(a)(33)(A), which provides the definition of
"m sdemeanor crinme of donestic violence."

JUSTI CE SCALI A: | thought you said 922.
That's what | thought you said.

M5. KRUGER  That's correct. The
substantive prohibition is in section 922(g)(9), and the
definitional provision is reprinted on page 3A

JUSTI CE KENNEDY: It's really a question for
Petitioner's counsel, and | didn't have time to ask because
her white light was on. | take it your position is
that if you do not prevail on your argunment that this
is under Roman -- snmall Roman i, that you have to
remand for small Roman ii?

M5. KRUGER  That's correct.

JUSTI CE KENNEDY: |s there an argunent that
you antici pate objecting to that remand? O is this
absolutely clear-cut that we nust renmand?

M5. KRUGER | think it's within the Court's

di scretion to decide how to di spose properly of the
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case. | think that the section -- the subsection (ii)

i ssue was preserved in the courts below. The district

court rested its decision on both subsections (i) and (ii),

and the court of appeals addressed only subsection (i).

We think that if the Court

deci des that the

court of appeals was wong in its interpretation of

subsection (i), then the appropriate thing in order to

deternm ne what Petitioner's correct sentence should be

woul d be to remand to allow the court of appeals to

address the alternative argunent about subsection (ii).

But the reason why the subsection (i) i

JUSTI CE SOTOVAYOR:  How - -

Bef ore you go on,

nquiry is so --

" msorry.

your adversary clains you wai ved by

not raising this as an -- alternative

stage. Could you fold that

thi s answer?

MS. KRUGER Certainly. |

15.2 of the rules of this Court

in opposition to raise any materi al

to the question presented.

n the cert

into your continuation of

think that rule

requires us in a brief

matters that rel ate

The question presented in this case concerns

just the basis for the court of appeals’ decision in this

case, which was subsection (i) of the statute. W think

it's not at all unusual for this Court

court of appeals’

judgnment is in error
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all ow the court of appeals to address --

JUSTI CE BREYER  Here are what they said, what
the Eleventh Circuit said: It said that if battery under
Florida law fits within the description of (i), then it is
a violent crinme for ACCA purposes. And then it said
if not, then not. And as long as the issue was in front
of them | would think those |ast four words are a
hol di ng.

MS5. KRUGER | think it's difficult to read
those four words in that manner, Justice Breyer.

JUSTI CE BREYER  Way?

M5. KRUGER If for no other reason, because
the court of appeals didn't so nuch as acknow edge the
exi stence of --

JUSTI CE BREYER Was it argued?

M5. KRUGER: -- subsection (ii). It was
argued. It was -- it was briefed in the court of appeals,
and the court of appeals --

JUSTICE BREYER It’s pretty hard to see,
gi ven Begay, how this is |like arson or, you know, the
other three there, burglary, arson --

JUSTI CE SCALI A:  Expl osi ves.

JUSTI CE BREYER: -- expl osi ves.

M5. KRUGER. Well --

JUSTI CE BREYER: So, | nean, | don't know.
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Maybe the court of appeals felt -- what they said was,
"if not, then not." And it was raised in argunent.
M5. KRUGER: Well, | think it's -- again,

it's difficult to read that piece of |oose | anguage in
the court's opinion as a direct holding, particularly
considering that the court of appeals didn't so much as
cite the | anguage or even the code provision that
relates to the argunent.

But | think to the extent that

t he Court questions whether it would qualify under

subsection (ii), | think the answer is yes. Battery
Is -- qualifies under this Court's interpretations of
t hat subsection in Chanbers and Begay and Janmes. It is

acrime that is typically purposeful, violent, and

aggressive. And --

JUSTI CE BREYER: Yes, but | -- | thought --
you know, it's -- it's like the other four |isted out.
MS. KRUGER: Well, it is like themin that

it poses risks that are simlar in degree and kind.

JUSTI CE BREYER: But then we’ d be reading
t hose three ot her exanples out because then "other”
covers any crine that poses a risk of violence, or
what ever the words are there -- | forget the words.
Poses a ri sk.

MS. KRUGER: No, | think it would still be

45
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official

consistent with this Court's analysis of subsection (ii)
in Begay in that battery by touching, if you consider it
to be a separate crine, which, again, | think is a highly
contested matter --

JUSTI CE BREYER: And you think drunk driving
doesn't present a serious potential risk of physical
I njury?

M5. KRUGER: No, but what this Court said in
Begay was that it doesn't present risks that are simlar
i n degree and kind to the risks that are presented by
the enunerated offenses. And battery, including battery
by touching or striking under Florida | aw, presents

risks that are quite simlar in degree and kind to the

enuner at ed of fenses, particularly bufglary. It is --

CHI EF JUSTI CE ROBERTS: Wait, | don't foll ow
that at all. | mean, | understand your argunment that
physi cal force nmeans the slightest touching, but | don't

understand the argunent that the slightest touching
presents a serious risk of potential physical injury.
MS. KRUGER: Well, | think -- first of all,
to clear up a m sconception, sinply because the
statutory text covers the slightest touching doesn't
nmean that it covers only the slightest touching. It
covers a wi de range of degrees of physical force

begi nning with the slightest touching and including --
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CH EF JUSTI CE ROBERTS: Yes, but your
argument is to try -- is asserting that the slightest
physi cal touching is covered by the statute.

M5. KRUGER Right. And the question before
the Court in this case concerns only that question. It
concerns the proper interpretation of subsection (i),
whet her the crime is one that has as an el ement the use
of physical force.

CHI EF JUSTI CE ROBERTS: You | ook --

JUSTI CE STEVENS: The district court thought
that the two were related. The district court, if it
t hought a slightest touching was qualified under (i), it
was not unreasonable to say that it would also qualify
under (ii). But if that argument is rejected under
(i), it seens to me it would follow necessarily that it
woul d al so be rejected under (ii).

M5. KRUGER. |'mnot entirely sure why that
woul d be true. But | do think that it's right as a
descriptive matter that nost of the crinmes that are
enconpassed by subsection (i) would also qualify under

subsection (ii). And --

JUSTI CE SCALIA:  But (ii) -- (ii) looks to the

conduct; it doesn't ook to the elenment of the crine.
So you could actually ook to the conduct of which the

person was convicted, no?
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M5. KRUGER. Well, you'd have to look to the

conduct that the person was convicted of wth respect to

the el enments of the crine, that is the nature of the

category --

JUSTI CE SCALIA: No, no, no. You look to
the crine -- under (i), you look to the crinme he was
convicted of, and if -- if -- if none of its elenents

require serious physical force, you can say it doesn't
qualify under (i), but under (ii), if in fact you see that
t he m sdeneanor he was convicted of was really whacking
sonebody really hard, then -- then it could possibly cone
within -- conme under (ii).

M5. KRUGER. W th respect, Justice Scali a,
think that is incorrect. This Court has made cl ear that
subsection (ii) like subsection (i) proceeds by | ooking
at the elenments of the offense --

JUSTI CE SCALI A: Just at the elenents.

M5. KRUGER  Just at the elenents of the
of fense of which the defendant was convi cted.

JUSTI CE SCALIA: Can | ask you about --
about 922? You point to the -- the definition there,
the definition in 921. But that is a definition of the
term “m sdeneanor crinme of donestic violence.” And in
the context of defining that term |'mperfectly willing

to believe that the use or attenpted use of physica
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force nmeans even the slightest touching, as -- as
battery does. You're tal king about a m sdeneanor crinme
of donmestic viol ence.

But what we have before us here is a term--
a different termthat is being defined and that termis
“violent felony.” And | find it a |ot harder to swall ow
that -- that that definition enbraces nerely the
slightest touching.

MS5. KRUGER: Well, Justice Scalia, | would
certainly be inclined to agree with you that it's
particularly clear given both the text and the context
and purposes of section 922(9g)(9), that battery ought
to be covered by that definition “m sdenmeanor crinme of
donestic violence.” But we think thét the reason why it
I's al so clear under subsection (i) of the ACCA is that
the use of force elenent of the definitional provision
I's separate fromthe degree of seriousness with which
the State chooses to treat the crime. |If the crine is
puni shed as a felony and if has as an el ement the use
of physical force, then it qualifies as a violent felony
under the ACCA, just as if it is punished as a
m sdeneanor, it qualifies as a m sdeneanor crinme of
donmestic violence under section 922(g)(9).

JUSTI CE SCALIA: | dare say that Congress, in

my view, probably didn't even contenplate that sonething
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which is a m sdenmeanor could becone a violent felony if
you did it the second tine.

M5. KRUGER. Well, it was certainly true --

JUSTI CE SCALI A: Have we ever approved that,
by the way, kicking it up into the felony category sinply
because of recidivisn?

M5. KRUGER Well, this Court in United
States v. Rodriguez, in analyzing the coordi nate
provi sion of the ACCA that covers serious drug of fenses,
said that the felony aspect of that definition is
satisfied by a recidivist enhancenent. And we think
that the conclusion in that case -- and it is not disputed
anong the parties -- applies with equal force in this case
to the proper interpretation of violent felony.

But it was certainly true by the tine that
Congress enacted the ACCA, which the |egislative history
i ndi cat es Congress understood woul d cover assault
crinmes, for exanple, that there were certain kinds of
batteries and assaults that, although otherw se may be
puni shed as sinple batteries and assaults, as
m sdenmeanors, could be elevated to a felony if for
exanpl e they were conmitted agai nst a | aw enf or cenent
of ficer.

It sinmply was not unheard of for sinple

battery to be elevated to a felony under certain
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ci rcunstances in 1986 when Congress enacted the present
version of the ACCA

At the end of the day, we think that
Congress -- every indication we have, in both the
text, the context, the purpose of the statute and its
background, suggests that Congress was in fact
deliberately tracking the definition of battery when it
enacted the primary definition of violent felony in
subsection (i).

CH EF JUSTI CE ROBERTS: Well, every
i ndication except for the fact that they didn't use the
word “battery.”

M5. KRUGER: Aside fromthe fact that they
didn't use the word “battery.” |Instead, they chose to
i ncorporate the general definition of the crinme of
battery. That’s correct, M. Chief Justice.

W think to the extent that the Court
isinclined to restrict the terms of -- that Congress
chose to use itself -- to physical force as only exceedi ng
a certain threshold, to include sone batteries and not
other batteries, the Court would be setting up a very
difficult test for Federal sentencing courts to apply in
the real world. Essentially --

JUSTI CE SCALIA: States do it all the tine

when they have di fferent degrees of battery.
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M sdeneanor -- felony battery -- they do it all the
tinme.

M5. KRUGER: Well, as the Chief Justice has
noted, States don't have quite the same conpul sion to
sort different factual offenses into different boxes.
Prosecutors, as the prosecutor did in this case, can use
either of the two alternative prongs of Florida's
battery definition to punish what is essentially the
sane offense, which is the crine of battery, that
deserves the sane puni shnent regardl ess of which prong
t he prosecutor proceeds under, whether the bodily injury
prong or the touching or striking prong.

And Petitioner's concession that at |east
Federal sentencing courts could draw distinctions

bet ween touches and strikes, may have sone resonance in

the State of Florida, but has very little resonance for the

rest of the country. Mst State assault and battery
statutes don't contain explicit references to striking,
subsume striking within the range of conduct that's
prescribed by their offensive touching prongs.

So it sinply wouldn't be possible, in nost
cases, for a court to |look at the cold record of the
underlying State conviction and try to discern exactly
how much force was involved in the offense and whet her

that force satisfied the Petitioner's proposed
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t hreshol d, whatever it neans.

At the end of the day, the principal
question before the Court is one that is, primarily,
rel evant to the section 922(g)(9) provision and ot her
federal m sdeneanor donestic viol ence provisions, and one
that we think, in considering the purposes of those
statutes and the very serious dangers that they address,
the Court ought to interpret the plain text of the
statutes in light of their plain neaning.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

Ms. Call, you have 4 m nutes remaining.

REBUTTAL ARGUMENT OF LI SA CALL

ON BEHALF OF THE PETI TI ONER

M5. CALL: Thank you, Your Honor.

JUSTI CE KENNEDY: | -- | don't want to waste
too nuch of your time on the remand, but | can't really
fault the governnent for waiving a right to raise a
cl ai munder clause (ii), which is your second reason for
not -- not remanding, and it -- it does seem to ne,
that the Eleventh Circuit -- one permssible reading is
to say it was just looking at (i), so that we woul d have
to remand.

MS. CALL: Justice Kennedy, | do disagree with
t hat because it was fully briefed, fully argued at the ora

ar gument .
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JUSTI CE KENNEDY: | understand that.

MS. CALL: And | take a -- the provision
t hat when they indicated that the test was exclusively
under the first prong.

Second, Your Honor, | believe that it would
sinply be a waste of judicial resources. |If the Court
finds that this battery by touching doesn't have, as an
el ement, the use of force, the test would be to remand
it to decide whether it nmeets the Begay standard, which
I s purposeful, violent, aggressive, and all of those
tests.

JUSTI CE KENNEDY: Yes. Except in this area,
| ama little reluctant when it hasn't been argued
before as to make a definitive hoIdiﬁg under (ii), but |
will look at the Eleventh Circuit opinion again.

MS. CALL: Yes, Your Honor, and the other
note | would make is, factually, at page 40 of the joint
appendi x, they indicated there were no ot her Shepard
docunents to offer to the Court, so the entire record
that’'s available for reconsideration is available to this
Court.

JUSTI CE KENNEDY: Thank you.

MS. CALL: And, Your Honor, | wanted to note
this is not just an academ c exercise on noticing what

“physical force” means. Absent this one finding of
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M. Johnson's prior conviction was a violent felony, it
rai sed his guideline range, from27 to 33 nonths, to a

mandat ory m ni mum sentence of 15 years.

So the danger of including this crinme, when

the Armed Career Crim nal Act was not designed to include

all crimes or all offenders, neans that it took all
di scretion away fromthe sentencing judge.

I n ACCA, Congress set a very high
standard requiring three priors on three -- that
occurred on separate occasions, and so | ooking at
this decision, when M. Johnson was put inside the box,
that tied the judge's hands.

If this were not considered a violent
fel ony, the sentencing judge coul d cénsider t hat under
t he gui delines and the 3553 factors. But to read
physi cal force so broadly is to, in essence, coll apse
the distinction between those violent offenses that are
meant to be included in the Armed Career Crim nal Act
and those that are not.

Your Honors, | would also note one matter,
t hat physical contact is used in the assault statutes
under the Federal Code, so there is a different
provision -- a different neaning to physical contact
than to physical force, and the physical force, in this

definition, is |looking at what | evel and what sort of
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force Congress intended to require to inpose this very
hi gh sentenci ng standard.

And this Court had rejected, in Shepard, the
government's sanme happenstance argunent that
prosecutions woul d depend on recordkeepi ng and chargi ng
deci sions, and so, for all of the reasons argued,

M . Johnson would ask that this Court vacate the | ower
deci sion and remand for resentencing.

Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

The case is submtted.

(Wher eupon, at 12:07 p.m, the case in the

above-entitled mtter was submtted.)

56
Alderson Reporting Company



Officid

57
A aggravated 40:15 50:17 52:17 36:10 386,19

abduction 22:2 16:18 20:12 applications 55:21 39:7,9,1541:1
above-entitled 25:22 26:1,6 31:22 assaults 50:19 41:2,8,9 44:3

1:11 56:13 35:11 applied3:236:23 | 50:20 45:11 46:2,11
Absent 54:25 aggression 3:20 10:11 asserted8:13 46:11 492,12
absolutely 42:23 aggressive 815 | applies36:3 40:4 | asserting 47:2 50:2551:7,12
academic54:24 | 1491632516 | 50:13 Assistant 1:15 51:14,16,25
ACC 4:22 9:24 29:4 34:8 4515 | apply 7:2 51.22 1:17 52:1,8,9,17
ACCA 84 11:3 54:10 approach13:12 | attempted3:15 54:7

11:15,22 13:25 agree6:21 152 16:14 36:15,17 13:19 14:3 beat 15:21

15:8,23 18:6 23:14,15 24:4 375 48:25 beating 15:25

27:2,11 30:15 49:10 appropriate attorney 37:1 3724

30:15 32:22 aimed8:22 18:1343.7 available 54:20 | beatings 41:5

33:1134:11,15 Alito84 10:25 approved50:4 54:20 Begay 8:14 157

34:23 35:4 36:2 11:7,9,18,21 areab4:12 avoid 33:14 24:7 25:6 44:20

445 49:15,21 26:14 argue 24:12 awfully 28:6 45:13 46:2,9

50:9,16 51:2 allow43:9 44:1 argued44:15,17 |am1:1332 54:9

55:8 alternative 18:12 | 53:24 54:13 beginning 46:25
accepted18:19 | 252021263 | 566 B behalf 1:16,19
acknowledge 43:10,1452:7 | arguing 12:1 b10:21 38:3 2:4,6,9 37

38:21 44:13 amount 36:4 38:16 back 14:12 26:1053:13
act 31326:14 | analysis 14:2 argument 1:12 | background 51:6 | pehavior 5:10

27:17 555,18 36:3 46:1 2:2.7 34,6 9:12 | badly 15:21 6:5 25:16
activities31:18 | analyzing 50:8 10:14 11:2 185 | based16:7 believe 19:23
acts 12:2 anger 3317379 | 18:19 255 26,9 | basically 38:15 27:15 38:10
actual 14:2 16:6 | answer6:2116:6 | 28:6 30:23 31:6 | basis43:22 48:25 54:5
add 17°9 25:13 261 329 359 42:17 | batteries11:19 | pelieves23:10
added 166 39:22 43:16 42:21 43:10 29:17,17 50:19 | petter 35:14
addition 17-14 45:11 4528 46:16,18 | 90:2051:2021 | 37:22
address4310 | anticipate42:22 | 47:2,1453:12 | battery 31044 | petter-reasoned

441 537 anyway 9:8 53:25 56:4 412142276 | 3:23
addressed31:6 | apart 16:21 arguments40:13 | 7910:3,411:1 | hind 4:20

434 apparent 13:18 | armed3:13 11:2312:4 binding 4:21
admission18:11 | appeals434,6,9 | 26:1434:24 15:16 16:18,18 | Blackstone

26:4 43:22,25 44:1 35:12 55:5,18 16:21,24,25 33:18
admissons 44:13,17,18 | arson23:22 17:4,510,13 | ploody 15:25

16:15 45:1,6 24:19,21,23 17:14187,17 | poat 6:6
admit 4:6 appear 14:5 44:20,21 19:10,11,13,20 | podily 6:16 9:6
admitted13:15 | APPEARANC... | Aside 51:13 20:4,10,12,17 17:11,15,19,22
adopting 20:16 1:14 aspect 50:10 20:20,21,24 18:1 52:11
advanced18:20 | appears 14:7 assault 109 126 | 2L1,3,7258 | hox55:11
advances820 | appendix 41:22 12:7,7,10,17 25:1526:17,22 | hoxes52:5
adversaries 42:4 54:18 12:18,22 13:6 29:11309,24 | Breyer 56 6:2,9

3113 application21:7 | 20:21,2321:12 | 324,183314 6:17 8:17 9:15
adversary 43:13 | 26:1731:24 285,10,2141:1 | 3322243656 | 105 12510,14

Alderson Reporting Company



Officia

58

13:6,9,19,23
18:14 21:6,20
21:24 22:19,22
23:1,12,15 24:2
24:16,23 25:2
28,5 32:21 33.8
34:1 36:10 44:2
44:10,11,15,19
44:23,25 45:16
45:20 465
brief 16:9 29:8
31:14 38:.1
41:20,22 43:18
briefed44:17
53:24
broad 19:23 20:5
broader 14:25
broadly 19:11
55:16
brought 20:5
28:15
bruise17:23
buildings 35:13
35:24
burglaries35:12
35:12,13,21
36:1
burglary 6:5,6
9:17 10:9 24:21
24:23 27:6
35:10,14,18
44:21 46:14

C

C2131

Call 1:115 23,8
35,6,8 45,17
524 68,1172
7:12,17,21 89
9:3,9,14,22
10:16 11:6,8,16
11:20,24 12:9
12:12,20,23
13:1,4,10,21
13:2514:18

15:5,13 16:5,20
17:2,6,9,18,21
18:9,25 19:18
19:22 20:2,7,11
20:19 21:4,19
21:22 22:10,21
22:24 239,13
24:1,4,21 251
25.3,18 26:3
53:11,12,14,23
54.2,16,23
called5:23 8:11
capable 16:3
car 37:25
career 3:13
10:21 26:14
34:24 555,18
case34 4391
10:1,10 13:14
15:22 16:10
17:1 18:13,21
315 32:25
36:21 40:1 43:.1
43:21,23 475
50:12,13 52:6
56:11,12
cases6:24 9.16
9:21 19:6,7
22:3 297 357
36:18 37:13,16
38:1 52:22
categorical
13:12 16:14
279 35:25
categorically
36:8
category 22:16
272 36:11
39:20 48:4 50:5
cause 3:21 8:16
9.6 11:4 14:6
14:10,13 17:10
17:13,19,21
causes 6:25
31:10

causing 6:16
17:15,22 18:1
centuries33:19
395
cert 43:.14
certain 23:23
27:3 33:23
35:12 50:18,25
51:20
certainly 9:16
13:8 21:15,17
239,13 245
26:25 39:4
43:17 49:10
50:3,15
cetera 25:8
chamber 11:11
11:13
Chambers 59,13
6:2 24:7 45:13
charge 18:1,16
19:16 25:23
charged5:20 9:6
12:3,3 16:8
17:16,24 195
charging 16:15
56:5
Chief 3.3,8 184
18:15 20:15
26:7,11,15,21
271 46:1547:1
479 51:10,16
52:353:10
56:10
choking 37:24
chooses49:18
chose51:14,19
Circuit 16:10,13
44:3 5320
54:15
circuits 3:23
circumstances
5111
cite 457
cited9:4 29:7

38:1
claim53:18
caims 43:13
clarify 25:12
class40:6
classic 11:18
classify 33:21
clause 15:8

53:18
clear 20:16 33:11

46:21 48:14

49:11,15
clearer 26:24
clear-cut 42:23
closely 39:8
clumsy 30:8,11
code 457 55:22
codification

25:15
cold 52:22
collapse55:16
combination

41:14
come 27:18

39:2148:11,12
comes?24:12

382
comma 16:12
commit 21:10

30:24 35.6 36:5
committed4:15

10:2117:12

19:2 35:22

39:16,18 50:22
common 11:23

14:14 152

18:16 20:17

25:15,19 27:8

29:11,17 30:24

31:12 32:5,15

38:20,22
compulsion52:4
conceivable

12:16
concerned37:20

concerns 18:10
43:21 47:5,6
concession 52:13
concluson 3:21
50:12
conduct 4:11,25
7:9,24,24 8.1
8:14 9:25 10:24
16:6 22:12,13
23.6 25:22
28:24 37:21
39:18 47:23,24
48:2 52:19
conducted 22:20
Congress4:24
10:17,19 18:23
20:16 21:17
22:7,12 23:.17
27:1,7,16 289
30:14 34:22
35:4,18,20,25
36:4 37:6,13,19
38:3,4,11 39:6
405 41:12
49:24 50:16,17
51:1,4,6,18
55.8 56:1
Congress's
35:15,17
consent 23:2
consider 8:21
28:8 46:2 55:14
consideration
355
condderations
289 40:16
considered7:23
28:3 29:3 33:19
35:8 38:25
55:13
consdering 45:6
53.6
consistent 40:11
46:1
constituent

Alderson Reporting Company



Officia

59
21:23 52:17 589:11,18 day-to-day 39:3 | definitional
congtitute 7:19 | coupled13:17 11:12,2312:18 | de 3:25 42:13 49:16
28:21 course12:21 13:2,6 14:16 deadly 20:13,24 | definitive 54:14
construction 135 40:5 16:16,18 19:16 | dealing 23:20 degree15:2
322 court 1:1,12 3.9 21:10 24:8,13 | decide 5.7 36:12 19:13,17 20:10
contact 3:12,16 4:.206:1214:19 | 24:14,17 26:17 372 42:25 20:18 32:20
3:19,25 7:4,6 14:20 155 27:10 28:4,10 43:24 549 41:4 45:19
12:1 15:15 17:2519:11 246 | 28:2029:20,23 | decided27:7 46:10,13 49:17
55:21,23 24:10,12 26:12 | 30:16 322 35:17 degrees46:24
contain 52:18 26:1927531:14 | 33:22,23,24 decides43.5 51:25
contains 42:6,6 31:6 33:2 35:8 34:7,711 365 | decision6:12 deliberately 51:7
contemplate 35:16 40:8,18 37:7 40:2 42:8 40:17 43:.3,22 | denominated
49:25 40:2543.3,4,5 445 45:14,22 55:11 56:8 41:9
contents 11:11 43.6,9,18,22 46:3 47:7,23 decisons 8:11 denominator
11:13 43:24,25 44:1 48:3,6,6,23 56:6 18:17
contested46:4 44:13,17,18 49:2,13,18,18 | declined35:16 Department 1:18
context 3:18 45:1,6,10 46:8 49:22 51:15 deemed4:15 depend 56:5
48:24 49:11 47:5,10,11 52:9 55:4 defendant 28:23 | depends 12:12
515 48:14 507 crimesb:22 3063734819 | 22:24234
continuation 51:17,2152:22 | 10:1815:7,8 defendants 35:6 | deployed40:2
43:15 53:3,8 54:6,19 22:1523:12,17 | Defender 1:15 describe 5:8,15
contra 4:3 54.21 56:3,7 23:21,25 357 | defenders 35:23 | described6:12
conver sation courts 7:4 27:4 37:17,20 39:14 | defense 37:1 25:13 37:22
39:3 33:1343:2 39:20 40:6 define 187 37:6 | describes5:17
convicted19:15 51:22 52:14 47:1950:18 38:9 40:6 41:2 7:23
22:1928:12,18 | court's3:22 157 | 556 defined 10:19 description44:4
47:25482,7,10 | 40:17 42:24 criminal 3:13 14:14 178 descriptions
48:19 455,12 46:1 26:14 284,22 19:11 271 20:22
conviction3:10 | cover81918:23 | 32:16 33:12 33:22 495 descriptive
31277 9:10 30:14 37:15 377 555,18 defines 13:17 47:19
15:16,19 19:3 50:17 criminalize 29:9 17:22 354 deserve 12:3
36:16 41:8,8,10 | covered5:12 criminalized30:4 | 39:10 deserves52:10
52:2355:1 18:22 20:6 criminals10:21 | defining 48:24 designed41:13
convictions 94,5 | 30:18 36:2 47:3 | CURTIS1:3 definition 12:15 555
22:17,17 49:13 14:5,7,21 15:3 | despite 37:7
coordinate 50:8 | covers 15:24 D 19:24 20:17 determination
correct 12:23 3353864522 | D31 21:1822:1414 | 54
29:6 34:16 46:22,23,24 danger29:1 554 | 25:1926:13,16 | determine 4:23
42:11,20 43.8 50:9 dangers 53:7 27:8 29:11 86 27:4 43:8
51:16 create 39:15 dare 24:1149:24 | 31:12 38:6,9,19 | dictionary 31:13
counsel 26:7 41:13 DARNELL 13 | 39:6,9,940:3 | difference4:2
30:20 31:8 created10:22 | date31:4 42:7 48:21,22 | different 5:12
42:1553:10 creates27:22 day 5:14 51:3 48:22 49:7,13 10:7,15 22:6
56:10 33:10 332 50:1051:7,8,15 | 24:6 31:24 495
country 41:7 crime 4:4,13,15 | days11:10 52:8 55:25 51:25 52:5,5

Alderson Reporting Company



Officia

60
difficult 8:11 D.C 18,18 29:16 39:20 45:21 4:206:20 88
14:1937:19 encompassed exceeding 51:19 | 8:22 30:25 32:6
449 454 51:22 E 47:20 exception 225 33:1240:13
dime 32:10 E21311 encompasses | exclude 28:9 51:22 52:14
direct 455 earlier 33:21 14:22 40:25 | exclusively 543 | 53555:22
directed10:2,18 | €asier 18:16 endangers 349 | Excuse23:3 fellow17:1 19:15
directing 10:17 | Easterbrook’s | enforcement exercise54:24 | felonies26:6
disability 17:12 32:9,13 50:22 existence44:14 | 404
disagree53:23 | €asy 2214247 | enforcer22:18 | explicit52:18 | felony 3:13,14
discern 52:23 effect 14:15 engage 11:1 explosives21:15 | 4:237:15,22
discretion17:26 | 41:17 enhancement 24:2044:2223 | 8213:1614:21
42:25 55:7 either8120:13 | 15:2327:11 | explosivesrel... | 16:21,24,25
disfigurement 25213411 50:11 23:23 17:4,19 18:3
17:11 52:7 enhancements | expression29:16 | 19:14 25:24
dispose42:25 | eement 31451 | 414 extent 37:11 26:6,13 27:8,15
disputed50:12 54 9:1110:1,5 | entire 54:19 40:8 459 51:17 | 27:203L:3
disrespectful 10:6 11:25 entirdy 47:17 | extortion21:15 | 34:2138:10
12:2 13221715 | entitled36:6 23:2224:19,21 | 39:10,17,19,24
dissent 18:20 21:23,23,24,25 | enumerated9:23 | 24:24 49:6,19,20 50:1
distinction39:24 | 21:2522:22.25| 10:2021:5 50:5,10,14,21
55:17 231 278,12 46:11,14 F 50:25 51:8 52:1
digtinctions 29:1230:5,17 | equal 50:13 face 5:25 55:1,14
52:14 32:3,73310 | equivalent 10:8 | faced36:24 felt 45:1
district 43:2 34:18 36:12 error 43:25 fact 4:18 52 8:23 | Fifteen27:24
47:10,11 47:7,2349:16 | especially 23:5 1311145 Fifth16:10,13
division 16:9 49:19 54:8 ESQL151723 | 152016:6,16 | find3:245:17,19
document 16:15 | €lemental 2213 | 253 1942577 29:12 | 24:6 38:10 49:6
documents 54:19 | elements 47,21 | essence 55:16 30:4,1232:15 | finding 18:2
doesn’t 30:4 4:2310:19 essential 30:22 36:1537:18 54:25
doing10:1416:3 | 12131314 | eseentially 82 489 51:6,11,13 | finds 54:7
domestic 21:14 167234274 | 51:2352:8 factors 8:13 finger 27:19
407142024 | 483,71617 | et258 55:15 38:23
41:79,1542:8 | 4818 evidence6:18 | facts15:22182 | fjnish30:21
48:2349:3,14 |€lements-based | 20:16 255 factual 52:5 first5:24 6:14
49:23 535 10:24 exact 16:11 factually 54:17 7:2,12,23,25
dramatically elevated7:15 | exactly 4:8,9 failed25:3 9:24 10:6,17,22
18:6 16:2550:21,25 | g2216:1 321 | failing5:13,14 11:3,15,17,22
draw14:20 52:14 | Eleventh 44:3 52:23 fall 6:20889:23 | 13:11 21:5,17
drew15:6 53205415 | exaggerates 10:1211:3,14 | 22:11 23:20
driving 465 elides14:1 18:10 16:2 37:14 25:4 28:2,20
drug 50:9 embraces49:7 | example9:17 | falls15:1434:15 | 30:1535:3 375
drunk 46:5 enacted50:16 16:9 30:16 far 6:25 30:23 39:16,19 40:2
DUI 24:7,25 51:1,8 32:17 35:8 fault 53:17 46:20 54:4
dump 11:13 enacting 41:12 37:2550:18,22 | favor 37:2 fit 33:3 34:11
dweling 6:6 encompass examples22:16 | federal 1:11542 | 35:14 39:20

Alderson Reporting Company



Officia

61
fits44:4 36:19 37:10,14 28:18 hate 42:1 I
Flal:16 38:7,12,13,18 | good 29:25 Hayes18:19 ii 21:9 22:5 234
Florida3:11 4:3 39:1 40:1,10 government 9:3 19:1 40:18,25 23:5,16 24:6,13
49,11 5:19 41:4546:17,24 | 1411810239 | head11:1337:24 | 42:19 43:1,3,10
6:12,24 10:3 47:8 48:8 49:1 24:10 25:3 32:6 | hear 3.3 44:16 45:11
11:.25 124 49:16,20 50:13 5317 Hearns 4:3,20 46:1 47:14,16
13:15,16 15:15 51:1952:24,25 | government's 6:11 47:21,22,22
16:11,19 17:5 54:8,25 55:16 18:5 36:2456:4 | held 43 7:4 48:9,12,15
17:22 188195 | 55:24,2456:1 | gray41:22 hesitate 24:.9 53:18 54:14
19:12,14,22 forget 45:23 great 17:11,19 | high55:8 56:2 impact 15:2
25:13,17 265 | form33:18 37:9 17:19 higher 15:14 41:16
28:1529:2,8 formulation guess10:13126 | 17:1319:1317 | jmpose56:1
30:25325332 | 32:18,19 12:7 252 2925 | 20:9,18 impossible 36:23
335,21 34:6 found 4:18,21 38:2 highly 46:3 41:6
37:16 41:3 44:4 | four 10:2044:7 | guided3:21 hinge 14:5 inclined37:12
46:12 52:16 44:10 45:17 guiddline 55:2 historically 40:8 49:10
Florida’'s33:16 | front 42:2 44:6 guiddlines8:12 33:14 51:18
Florida's32:18 | full 29:17 55:15 history 20:20 incdude 20:13
527 fully 53:24,24 guilty 4:14 15:20 23:18,20 24:5 21:17 25:15
focused 36:4 furlough5:14 6:3 | gun 40:21,24 28.7 50:16 38:8 40:20 41:3
fold 43:15 guns 41:15 holding 44:8 455 | 51:2055:5
follow46:15 G 54:14 included7:8 19:6
47:15 G31 H Honor 4:5,17 22:13 24:13
following 39:13 | 9angland 22:18 | half 41:7 5:24681172 | 5518
footnote 9:4 general 1:18 handful 29:7 7:13,17,2189 |includes17:-14
force 3:15,17,18 26:16 29:10,11 handled10:15 9.3,9,14,22 IndUdlng 30:25
324 47,2555 | 39:841:151:15 | hands 55:12 10:16 11:6,8,16 | 46:11. 25 55:4
825,6,7,15,21 | generally 14:25 | haphazard40:15 | 11:2024129 | incor porate
82491210:11 | 15121112 41:16 12:12,20 13:1 51:15
137,22142,3 | 3115 happened7:15 13:11,21 14:18 | incorrect 48:14
14:6,8,9,9,9,9 generic10:327:4| 15:1823:18 15:5,13 16:5,20 | index 27:19
14:22,25 15:1 | 9etting 32:9 happenstance 17:2,9,18 189 |indicated15:7
15:12 18:12,18 | Ginsburg 4:1,8 56:4 18:25 19:18 27:9 35:18 54:3
20:14,18 21:10 | 15:1725:12 hard8:2036:23 | 20:7,11,1921:4 | 54:18
232,17 25:22 34:2,5,17,20 4811 22:21,242313 | 50:17
26:24 27:12 40:19 harm6:16 7196 |  25:1937:11 51:11
30:17 31:11,11 given19:4 44:20 17:15,19,22 54:23 35:22
33:6,6,15 34:8 38:2343:13 37:23 hundreds 5:21 14:15.23 '23 ’
34:12.13.19 going 10:11 22:6 | harmful 8:24 hypothetical 15410 16:3
36:5,7,13,13 24:14 27:18,19 | 35:2337:19 12:6 34:18 355 17:216 23:7 95:7

Alderson Reporting Company



Officia

62
29:1,531:2,10 J 30:20 31:8,25 15:21 161 284,21 29:11
31:2146:7,19 | Jacksonville 32:8,21338,20 | 23:1927:17 29:17 30:24
52:11 1:16 33:2534:1,2,5 28:16,1730:13 | 311325516
inquiry 31:9 32:1 | james5:13 34:16,20,21,22 | 31:332:10334 | 33:12,1337:7
4311 45:13 35:2 36:10,15 36:20,21 38:2 39:4 44:4 46:12
insde 228 55:11 | joh 36:24 38:2 39:11,13 39:1244:20,25 | 50:22
instance 5:18,19 | johnson 1:3 3:4 39:14,2340:19 | 4517 laws 21:15,16
9:18 21:9 55:11 56:7 41:19,23 42:1,5 | Knowing 16:5 30:25 32:5
instances9:20 | johnson's 3:10 42:9,14,21 knows 36:22 35:20
1413311 55:1 431244210 | Kruger 1:1725 |lead14:22,23
35223721 joint 54:17 44:11,15,19,22 | 26:8,9,11,25 leave 40:13
intended17:10 | judge 25:6 32:9 44:232545:16 | 27:22281,13 |legal 6:18
21:17 22:16 321355714 | 452046515 | 281929622 |legidative 20:19
41:15 56:1 judges8:10 47:1,9,10,22 30:3,11,22 23:18 24:5 28:7
intending 30:14 | jydge's 55:12 485131720 | 31:2532:12 50:16
intentionally judgment 35:25 49:9,24 50:4 33:8 344,16 legidature 7:8
6:15 36:6 43:25 51:10,16,24 3523714392 | LEONDRA 1:17
interpret 10:6 judicial 32:17 52:3 53:10,15 39:11,12,22 25269
22:6,8 29:16 54:6 53:2354:1,12 40:22 41:21,25 | level 55:25
32:2240:8 538 | jurisdictions 54:22 56:10 42:3,6,11,20 library 5:18
inter pretation 30:12 Justices28:8 42:24 43:17 light 28:7 42:16
185,2039:25 | justice1:1833 |justified7:6 44:9,12,16,24 53:9
436 47:650:14 | 3841856 45:3,18,25 46:8 | limit 18:6 35:11
inter pretations 6:2,9,17 7:10 - K 46:2047:4,17 |line 81015:14
45:12 714,18 84,17 keeping 24:10 48:1,13,18 499 | lines 14:19
interpreted10:8 | 971015105 | <ennedy 29:19 50:3,751:13 | LISA1:1523,8
2253143511 | 1025117918 | 2922421421 | 523 36 53:12
intuitions 37:8 11:21 12:5.10 531523541 list 10:20 27:7
invitation 35:16 12:14,15,21,24 412,22 L listed45:17
involve 23:17 132.56,80,19 | KIking 50:5 lack 23:2 listen38:24
29:2337:21 13:23 14:4,24 kidnapping L aFave 19:22 listing 27:3
involved4:25 151117 16:17 | 2113 20:12 little 52:16 54:13
8:2117:25 16:2317:3,7,17 kind 8:15,22 language 7:3 locations 35:24
2305 529/ 170018414 | 17252323 11:21,22 157 | |ong 44:6
involves6:2525 | 181519919 | 2>1730:13 30:18 38:4,5,18 | |onger 12:18
8524:222920 | 19:2520:3815| 59104519 40:1,2,6,9,10 | |00k 16:14 31:12
involving 25:23 | 21:1 6.20,24 4610,13 45:4,7 36:2337:12,15
issue 16:1131:9 | 22:19.22 2313 | Kinds 3313 lapel 38:24 47:9,23,24 48:1
31:1021432 | 23111215 37:1650:18 | large 334 485,6 52:22
44:6 24:2.11,16,23 kissing 31:16 lasting 14:15 54:15
it's10:2 12:16 25:2 12 25 267 | KNew15:17,17 | Laughter27:25 | |ooked5:20 8:18
304 34:21 26:11,14.1521 15:22 law4:2,12,13)16 | 322
44:19 27-1,14,24 28:1 know4:10 5:16 11:2312:4,6 looking 5:18 9:22
I’d6:4 28:5,11,14,25 64,2371825 | 14141722 10:2 13:11,13
291025307 | 957105 20:17 25:1519 | 191 212,11

Alderson Reporting Company



Officia

63
36:25 41:23 meant 18:23 N offense4:7,15 42:3,13 54:17
48:1553:21 22:12 26:23 N21,131 4:22 7:12,16 pages7:5
55:10,25 27:16 289 nationwide 41:13 | 10:1 22:25 23:2 | paradigmatic
looks4:2247:22 | 34:24 35:18 41:14 30:13 34:17 30:16
loose 45:4 55:18 nature 5:10 48:16,1952:9 | paralles33:11
lot 26:23 49:6 meets 54:9 31:11 483 52:24 pardon 29:15
low17:22 mens 17:9 necessarily offenses6:13 7.5 | parlance 39:7
lower 56:7 mentioned24:18 | 13:1514:10 9:2310:20 215 | part 4.7 8:19
lowest 18:16 mere 3:19 4:18 1512 18:17 27:3,540:23 10:6,8,22 15.6
15:14 38:14 28:1229:21.23 | 46:11,1450:9 19:3 23:20,22
M merely 49:7 4715 52:555:17 particular 10:2
maority 29:13 | met19:2125:6 | necessary 81,7 | Offensive 11:1 12:1313:14
making 7:6 methodology 16'15 19:2 52:20 29:15 35.5,7
man 15:20 21:8,21 nevertheless | offer 13:17 249 | particularly 8:19
mandatory 27:22 | mind 23:22 24:10 | 35:95 3723 255 54:19 28.7 35:23 455
553 39:6 Newtonian 32:14 | offered14:20 46:14 49:11
manifest 2824 | mine 6:249:19 | ponstop23:18 | Officer 50:23 parties50:13
manner 35:1 22:336:18 normal 9:8 Okay 6:17 12:10 | patchwork 40:15
40:10 44:10 37:13 normally 8:25 13:9 pays 37:6
mark 17:23 minimal 33:5,6 28:3,4,21 29:23 | 01d 11:10 peculiar 32:14
mar shmallow minimis 3:25 30:3 opinion32:13 penalty 7:25
12:8,17 minimum 87 note 54:17.23 455 54:15 people 11:10
material 43:19 27:22 55:3 5500 opinions 32:17 23:25 34:25,25
matter 1116:24 | minutes53:11 | noted26:15.15 | Opposed29:4 42:1
25:232T7:9 misconception 28:6 504 opposition43:19 | perfectly 48:24
28:20 29:10 46:21 noticing 54:24 | oral 1:112236 | permanent 17:11
3215464 misdemeanor | number 18721 | 26:953:24 17:11
47:19 55:20 7:11,20 82 19:7 31:22 order8715:23 | permissible
56:13 16:2417:4,14 | 3216 28:21 35:13 53:20
matters 5:11 17:17,21 19:11 437 person 3:16 4:14
8:2143:19 28:1539:17,19 O ordinarily 10:4 16:2 24:14
mean 7.7 9:16 39:24 40:6 42:8 | 02131 39:3 40:24 26:18,24 27:13
10.6,1311:10 | 48:10,2349:2 | objecting42:22 | ordinary 9:25 29:2 30:2 36:7
1277141323 | 49:1322,22 | obvioudy 7:7 31:1433:23 A7:25 48:2
14101821,23 | 501521535 |occasions55:10 | 35:19,2137:7 | persons 10:18
21:16 3813 misdemeanors | occupied35:13 385 39:7 per spective
44:2546:16,23 | 404 50:21 occurred55:10 | ought 27:10 36:21
meaning 14:25 | mistake 35:3 October 1:9 35:10 36:2 Petitioner 1:4,16
31143519 | mistook 19:25 | offender4:6,24 | 49:1253:8 2:4,9 37 53:13
539 55:23 modified 16:14 12:1 13:13 outside 22:7 Petitioner's
means 3:14,18 | months 55:2 16:12 36:17 26:19 29:7 33:9
32473 12:18 | motivated40:16 | offenders 17:15 40:12 41:6,17
14:8,2546:17 | murder 13:20 55:6 P 42:15 438
4915315425 | 2217 offender's10:24 | P31 52:13,25
55:6 16:15 page 22 16:9 phrase5:11

Alderson Reporting Company



Officia

64

38:16
phrasesi14:1
physical 3:15,16

3:17,18,19,21

3:24 4:25 85,6

8:7,15,20 9:12

9:19,20 11.5

14:8,13 15:1,4

16:3 22:1,3,4

237 25:24

26:18,24 27:12

29:1,5,12 31:11

31:12,14,21

32:3,7 33:15

34:8,8,9,12,13

34:19 37:9 38.7

38:12,13,17,18

39:140:1,10

41:4.5 46:6,17

46:19,24 47:3,8

48:8,25 49:20

51:19 54:25

55:16,21,23,24

55:24
physics 32:14
pickpocket 30:1

30:8,11
pick-pocketing

29:19,20,22,24

30:3,8
piece 454
plain 7:3 30:18

53:8,9
plea4:10
pleading 15:20
pleads 4:14
please 3.9 26:12

30:21
point 18:18 36:12

38:2339:14

48:21
poking 34:25
poses45:19,22

45:24
position 42:16

possession 40:21
possible 5:15
9:11 10:13
15:19 30:24
52:21
possibly 31:2
48:11
pot 11:13
potential 15:9
236 27:10 36:1
36:8 46:6,19
pots11:11
power 31:15,16
practical 28:20
precedents 3:23
precisely 26:16
30:13 33:9,13
40:16 41:17
predicate 17:25
2542711
40:23
predicates27:2
30:15 35:4 36:2
prescribed52:20
present 15:9
31:2,21 36:1
46:6,9 51:1
presented43:20
43:21 46:10
presents 23.6
36:8 46:12,19
preserved43:2
presumably
18:23
pretty 20:16
44:19
prevail 42:17
primarily 53:3
primary 26:13,19
278518
principal 40:12
53:2
principles3:24
prior 47 51 7:16
17:119:3 55:1

priors 55:9
probably 21:12
21:13 36:4
37:22 39:2
49:25
problem7:21
33941:14
proceeds 48:15
52:11
prohibited 7:24
31:18
prohibition 40:24
42:12
prong 9:24 10:17
10:1911:3,15
11:17,22 21:5
22:11 254
37:1852:10,12
52:1254:4
prongs 52:7,20
proper 375 47.6
50:14
properly 42:25
property 23:16
23:21,25 24:8
24:14
proposed8:13
52:25
proposition4:21
prosecute 30:7,9
prosecuted
18:1329:18
36:20 37:17
prosecution
10:11 20:4 30:5
prosecutions
29:2 33.3 56:5
prosecutor 16:8
17:26 19:15
52:6,11
Prosecutors 52:6
prove 25:4 30:5
provides42:7
provison7:9
17:16 18:6 235

28:8 37:15
40:21 41:19
42:13 457
49:16 50:9 534
54:2 55:23
provisons 40:14
40:20 53:5
Public 1:15
pulp 15:25
punish52:8
punished28:4
49:19,21 50:20
punishment
52:10
purpose51:5
pur poseful 257
45:14 54:10
purposes4:12
24:6 33:23 34:3
35:15 37:12
44:5 49:12 53.6
put 55:11
p.m56:12

33:1345:10
quintessentially
356
quite5:1529:14
37:18 385
46:13 524

R

Q

qualified4:19
254 47:12
qualifies23:8
259 45:12
49:20,22
qualify 3:12 5.3
11:17 13:16
14:16 24:9
2524 41:10
45:1047:13,20
48:9
qualitative 8:9
15:14
quantum 3:19
guestion 6:19
16:7 20:1 28:2
31:20,24 33:21
42:14 43:20,21
47:4,5 53.3
questions 14:19

R1:172531
26:9

radically 10:7

raise43:19 53:17

raised45:2 55:2

raisng 43:14

range 29:17 354
40:22 41:4
46:24 52:19
55:2

rape 22:17,19,20
22:22 23.2,7

real7.9

reach 18:6

reached 33:17

read 15:3 23:19
44:9 45:4 55:15

reading 23:20
41:6,17 45:20
53:20

real 51:23

really 11:22
42:14 48:10,11
53:16

rearing 14:12

reason 7:14 9:17
10:16 33:16
39.5,8,2343:11
44:12 49:14
53:18

reasons 5:24
28:5 56:6

REBUTTAL 2.7
53:12

recidivism5:3
34:2,350:6

recidivist 4:19

Alderson Reporting Company




Officia

65
50:11 30:531:16,23 | risks45:19 469 47:22 485,13 | setting 51:21
recognized3s:21 | 3312488561 | 46:10,13 48:17,20499 | seven5:12
40:25 required4:6 robber 30:12 49:24 50:4 severe 41:5
reconsideration 33:10 robbery 29:24 51:24 sexual 8:20 11:2
54:20 requires3:20 30:13 Scalia's 36:15 Shepard 54:18
record 4:10 36:1343:18 ROBERTS 3.3 39:.14 56:3
52:22 54:19 requiring 32:23 184,15 20:15 | school 12:6 shoulder 27:19
recor dkeeping 32:23 559 26:7,2146:15 |second6:167:25 | 3117
56:5 resentencing 47:1,951:10 10:8,19 14:16 | show25:6
redness14:15 56:8 53:1056:10 22:11,15 23:21 | showed16:10,16
refer 9:25 reserve 25:10 Robledo 16:10 39:1950:2 181
reference 35:10 | resdual 23:5 Rodriguez50:8 53:18 54:5 shows 19:6
35:14 resonance 52:15 | Roman42:18,18 | section21:8,9 shut 27:18
references20:21 | 52:16 42:19 23:16 24:13 similar 31:6 35:9
52:18 resources37:1 rough 14:22 40:7,14,23 36:3 40:9,9,10
regardless52:10 | 54:6 rude 15:19,25 41:1042:7,12 45:19 469,13
rejected47:14 respect 5:11 9:2 28:2529:39,10| 431491223 |smple19:20,21
47:16 56:3 275 376 482 34.7,13,25 534 20:25 50:20,24
relate 43:19 48:13 rule43:17 see 21:3 31:8 simpler 26:23
related47:11 Respondent 1:19 | rules3:22 43:18 32:18 37:16,19 | simplest 36:14
relates45:8 2.6 26:10 run 6:24 9:19 41:24 44:19 smply 9:12 14:2
relative 15:1 response 37:3,4 22:3 36:18 48:9 15:1517:12,16
relatively 40:15 | responses13:10 | 37:13 selecting 35:15 20:22 24:7 25.8
release5:14 6.4 22:11 282,19 sense 38:11 26,5 28:22 31.5
rdevant 289 | rest52:17 S sentence 438 32:2 384 46:21
534 rested43:3 $213137:14 55:3 505,24 52:21
reluctant 54:13 | restrict51:18 | safety 34:9 sentencing 810 | 54:6
remain 40:11 result 22:9 satisfied50:11 8:12 14:20 25:5 | single 21:9 27:12
remainder 25:11 | return5:13,14 52:25 331251:22 | singled27:11
remaining53:11 | 33:20 saying 7:22 52:14 557,14 | situation39:15
remains 30:16 | returning 6:3,3 13:1234:5,12 56:2 dapping 14:12
remand 42:19,22 | right 9:1311:7 | Says4127:24 | smarate6:7,10 | 14:13
42:2343:9,25 12:19,21 135 101 17:12 6:13,17,24 dight 7:6 9:12
53:16,22 54:8 175202121 | Scalia7:1014,18 | 16:17,1817:6 | slightest 3:11 7:4
56:8 229222424 | 97101215211 33:136:11463| 7:1911:25
remanding53:19 | 30:9321,12,21| 122413258 | 49175510 32:20 38:6,8
remember 24:19 | 385 47:4,18 16:17,2317:3,7 | sgparately 520 | 46:17,18,22,23
remote 35:24 53:17 171720199 | serious 7:18:24 | 46:2547:2,12
reply 16:9 rise6:20 19:192520:3,8 | 159,12 236 49:1,8
report 20:21 risk 9:19,20 21:11233,11 257,23 31:2,10 | small 197 42:18
reported37:16 10:22,23 15:9 24:11 25:25 46:6,19 48:8 42:19
reprinted42:13 | 236257295 | 271424281 50:9 53:7 snap 27:20,24
require 6:118:11 | 31:2,21 45:22 28:11,14 307 | seriousness 28:17
18:18 20:18 45:2446:6,19 | 382411923 | 4917 Solicitor 1:17
25:21 26:4 27:3 | risked 37:23 42:1,59 4422 | get 32:1 55:8 solution 24:9

Alderson Reporting Company




Officia

66
41:14 statute 4:4,6,9 52:19 T 21:16,21 22:4,9
somebody 4:10 412195212 | srong14:9,25 | 1211 237 24:14
12:8,17,22,25 5:256:14,21 151 32:25 take21:11,12,13 | 26:25281,13
15:21,2524:12 | 7:3,10,11,23 submission 21:14,14 22:7 29:9,14 30:16
38:2348:11 8.8,18,22 91 26:19 32:4 34:10 35:19 30:19,22 31:3
somebody's 10:3 11:1,9,12 33:10 36:17 42:16 31:25 33:8
11:13 12:11,13 13:15 | submitted56:11 54:2 34:17 35:3,3
somewhat 39:24 | 13:17 15:18,24 | 56:13 takes 36:5 36:3,1337:4,5
sorry 4:18 20:2 16:11,24,25 subpar agraph talk 9:25 10:23 37:11,15 383
30:2043:12 174 194,10,12 | 7:2539:21 39:3 38:2239:2,5,6
sort 14:22 35:12 19:20 20:5,9 subsection 30:14 | ta1ked 20:20,23 39:23 40:7
52:5 55:25 21:2,11 22:7 3223714 22:1539:4 42:24 43:1,5,17
Sotomayor 14:4 2517271620 | 39:10431,4,7 | talking 23:12 43:23 44:7,9
14:24 15:11 28:15 298,16 43:10,11,23 42:1 49:2 45:3,9,11,25
30:20 31:8,25 31:4,18 32:19 44:16 45:11,13 | talks 11:25 15:3 46:3,5,2047:18
32:843:12 32:22,22331,7| 46:147:6,20,21 | Taylor 27:6 31,7 | 48:1449:14
sought 33:14 33:16,22 34:6 48:151549:15 | 359 50:1151:3,17
specifically 41:9 36:17,2537:12 | 519 technical 38:4,11 | 536
spelled6:13 7:5 37:1841:13,16 | subsections43:3 | 38:18 39:6,9 third 6:16 24:20
pits 12:2 43:23 47:3 515 | subsequently term 14:14 38:10 | thought 9:17,21
Sitting 6:19,25 | statutes12:7 40:5 38:11,1240:17 | 10:2020:15
7532:2436:16 | 16:2117:5 substantial 10:22 | 48:2324 49:45| 23:2425:14,16
36:19 18:11 19:5 31:22 37:23 495 25:2527:9
split 34:6,14 20:10,12 26:1 | substantive tarms 404 51:18 | 37:13429,10
stage 43:15 3410409411 | 33114212 test 8:13,14 45:16 47:10,12
gandard 15:15 42:2 52:18 53:7 | subsume 52:19 10:24 24:7 25:6 | threat 27:16,16
17113549559 | 5395521 succeed 13:24 51:22 54:3,8 28:22
56:2 statutory 3:22 sufficient 21:10 | tests 54:11 threaten12:24
gands 9:13 5:11 30:18 27:1036:1,8,16 | text 46:22 49:11 | threatened3:15
State 3:114:3,5 35:1041:21 suggesting 12:16 |  51:553:8 14:3 22:1 28:3
4:11,12,13,16 42:4 46:22 suggestion 32:13 | Thank 26:7 28:16 38:17,18
4:1852,36:12 | Stevens 34:21 suggests 51.6 53:10,1454:22 | 3825
10:3,25 11:12 39:11,13,23 support 18:2 56:9,10 threatening 12:8
124 17:25 47:10 suppose6:21 that's34:151:16 | 12:17
19:2349:18 strength 31:15 15:1732:21,24 | 54:20 three6:13 9:21
52:16,17,23 31:16,23 346 Theres6:18 24:18 44:21
States1:1,6,12 | strife41:15 Supreme 1:1,12 21:4 45:21 55:9,9
34 187,21,24 | strike7:7 96 6:12 33:2 thing5:1533:1 | threshold 51:20
19:10,1920:3,9| 16:8,12 sure 28:16,17 437 531
20:12 25:14,18 | strikes52:15 30:2 35:13 things 5:12,17,19 | throw11:11 12:8
25:2029:14 griking 5:8,16 39:22 41:7 6:7,10,18 22:7 12:17
30:4,25 32:6 5:236:16 8:23 4717 23:21,24,24 thrust 30:23
34:6 359,20 16:13 26:5 33:3 | surprised10:13 335 thwonk 27:18
40:1741:2,210 | 34:1437:1822 | sustained3:11 | think 5:7,11,22 |tied55:12
50:8 51:24 524 | 46:1252:12,18 | swallow49:6 69915189 |time20:20,23

Alderson Reporting Company



Officia

67
24:12 29:14 trying 34:23 unusual 43:24 versus 6:6 39:24 1:18
39:16,19,19 Tuesday 1.9 unwanted31:19 | vices40:12 wasn't 36:4
42:1550:2,15 | Twenty-seven unwecome 8:20 | victim16:12 30:6 | waste 53:15 54:6
51:24 52:2 41:2 11:2 37:24 waterfront 15:24
53:16 twice 39:18 usage 29:10,13 | victim's37:24 way 9.5 10:7 15:3
times8:2 two 5:9,13,15,17 32:14,16 38:20 | view49:25 18:8 22:6,8
told 11:10 33:18 5:19,22,24 6:6 38:22 violate 13:12 2723114
36:22 6:108313:10 |use3:14,15,15 violated6:14 35:11 39:3,4
totally 10:15 16:20 17:4,6 46,25514 violence 44,13 41:3 50:5
touch 7:3,19 9.6 22:1028:19 8:2313:7,22 4:16 12:18 13:3 | ways 355,22
911 12:22 4711 52:7 14:2,3,8,8,22 137,17 14:17 | weapon 20:13,24
16:12 30:2 type 14:6 15:12 18:12 14:21 16:16 went 15:21
32:10 typed4:4 20:13,13 21:1 20:18 21:14 weren't 18:22
touched 30:6 types7:9 37:20 21:2222:1,1 25.8 29:15 we' d45:20
touches12:2 typically 45:14 25:21 264 33:18,23379 |werel2l
52:15 27:12 28:3,23 40:3,7,14,21 were 13:12
touching 5:8,17 U 294,12 30:17 40:24 41:8,9 We've 8:13
5:23 6:15,19,23 | unarmed35:23 31:152332:3,7| 42:84522 whacking 48:10
85,19,24 91 | uncertain 37:2 32:19,19 34:8 48:2349:3,14 | white42:16
11:2 15:19,25 | underlies5:10 34:12,1835:17 | 49:23535 wide 46:24
19:21 20:6,9,25 | underlying 13:11 | 367 37:9,14,25 | violent 3:13,14 | willing 48:24
25:9,16 26:5 25:22,2352:23 | 38:7,12,17,17 3:204:238:15 | window11:11
29:4,21,23 under stand 29:3 38:18,25,25 9:1813:16 14:9 37:25
31:16 32:25 46:16,18 54:1 39:25 40:10 14:21,24 163 | word 84 14:21
334,6,17 347 |understandable | 477 48:2525 182,1819:16 | 21:3,23,25
34:13,14,15 7:18 49:16,1951:11 25:24 26:13 22:12 334
36:11,14 37:8 | understanding 51:14,19 52:6 27:8,15,20 35:17,18 51:12
37:17,22387,8| 3324 54:8 29:2031:3357 | 51:14
38:1446:2,12 | understood uses 84 22:3,3 38:10 39:10 words 5:8 10:8,9
46:17,18,22,23 | 90:17 41:4 445 4514496 | 10:1023:16
46:2547:312 |unheard50:24 | ygyally 18:16 49:2050:1,14 | 28:2337:6 447
49:1,8 52:12,20 | unimpor tant U.S.C40:3 51:854:1055:1 | 44:1045:23,23
54:7 39:25 55:13,17 work 5:14 6:4
touchings 29:1,9 | Unique 25:14 Vv vote 24:15 world 51:23
29:10 United1:1,6,12 |v 1534359 worries21:6
tracked 16:10 3435940:17 | 40:17 508 W worrying 21:20
39:8 41:1 50:7 vacate 56:7 wait 13:2346:15 | \worst 34 23,23
tracking 51:7 unlawful 26:17 variants 34:17 waived43:13 35:15,15
tracks 11:22 36:7 vast 18:21 waiving 5317 | wouldn’t 34:13
26:16 unmodified vehicle 16:13 wallet 30:1 wouldn't 5:3 7:8
treat 49:18 35:17 verdict 28:14 want 53:15 15:5 24:16
trial 15:21 16:1 | unoccupied version17:19 wanted 22:8 52:21
true 21:8 26:25 35:24 512 54:23 wrong 9:16 43:6
47:18 50:3,15 unreasonable versions 25:20 wants 19:15
try 47:2 52:23 47:13 25:21 26:4,6 Washington 1.8 X

Alderson Reporting Company



Officia

68

x 12,7

5329

Y

6

years 27:21,23
27.24 28:18
30:10 55:3

you’'d48:1

You're 49:2

619
6,000 9:4

9

Z

zero 8.3

0

08-6925 1.5 34

1

11:071:13 3.2
12:0756:12
1527:23 28:18
30:1055:3
15-year 36:25
15.243:18
1640:3
1840:3
19169
1986 51:1

2

2009 1.9

2626

27 30:25 325
55.2

3

324

3A 42:3,5,13
33552
35538:12 55:15

4

45311
4054:17
4175
4275

921 48:22

921(2)(33)(A)
42:7

922 42:9 48:21

922(g)(9) 40:7,14
40:24 41:11,20
41:24 42:12
49:12,23 534

Alderson Reporting Company



CERTI FI CATI ON

Al derson Reporting Conpany, Inc., hereby certifies that the attached
pages represent an accurate transcription of electronic sound recording of the
oral argunent before the Suprene Court of The United States in the Matter of;
CURTI S DARNELL JOHNSON, Petitioner, v. UN TED STATES.; and that these attached
pages constitute the original transcript of the proceedings for the records of

t he Court.

Wav\ﬂfwﬂhé( //2_ %m

REPORTER



