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IN THE SUPREME COURT OF THE UNI TED STATES

¢
VI RA NI A,
Petitioner

V. : No. 01-1107
BARRY ELTON BLACK,
RI CHARD J. ELLIOTT, AND
JONATHAN O MARA.
T &

Washi ngt on, D.C.
Wednesday, Decenber 11, 2002
The above-entitled matter cane on for oral
argunment before the Suprene Court of the United States at

10: 02 a. m
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the United States, as ami cus curiae, supporting the
Petitioner.
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PROCEEDI NGS
(10: 02 a.m)

JUSTI CE STEVENS: We'll hear argunent now in
Virgi nia agai nst Bl ack.

M. Hurd, please, you may proceed.

ORAL ARGUMENT OF WLLI AM H HURD
ON BEHALF OF THE PETI TI ONER

MR, HURD: Justice Stevens, and nmay it pl ease
the Court:

Qur Virginia cross-burning statute protects a
very inportant freedom freedomfromfear, and it does so
Wi t hout conprom sing freedom of speech. Qur statute does
not ban all cross-burning, only cross-burning used to
threaten bodily harm And unlike the ordinance in RA V.,
our statute does not play favorites. [I't bans
cross-burning as a tool of intimdation by anyone, against
anyone, and for any reason. Surely, for all the reasons
why we can ban threats of bodily harm 100 times over we
can ban this exceedingly virulent weapon of fear.

QUESTION: M. Hurd, | -- there's one part of
the statute that nay be troubl esone, and that is the prinma
faci e evidence provision. | suppose you could have a
cross-burning, for instance, in a play, in a theater,
sonething |like that, which in theory shouldn't violate the

statute, but here's the prim facie evidence provision.
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Wul d you like to corment about that, and in the process,
woul d you tell me if you think it's severable, or what's
the story on that --

MR. HURD: Justice O Connor, | would like to
comment about that. There are three major points | would
i ke to make.

First is the inference is sinply a conmon sense
rule of evidence. It says that a burning cross may be
presuned to nean what we all know it ordinarily does nean,
a threat of bodily harm And so it says no nore than what
a prosecutor could argue if the inference were not there.

QUESTION: And the jury is instructed
accordingly by the judge?

MR. HURD: The jury is not required to accept.

It's --

QUESTION: No. |Is the jury so instructed by the
j udge?

MR. HURD: Where the inference is given, yes,
Your Honor, it -- it is so instructed, and was so
instructed in -- in the Black case, though not in the

Elliott case.

QUESTION:. Do we have the instruction that was
given in the Black case?

MR. HURD: Yes, Justice G nsburg. It appears in

the appendi x. The instruction is a burning cross --
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QUESTI ON:  What page? Are you tal king about the
joint appendi x?

MR. HURD: Yes, Your Honor.

QUESTI ON:  And where woul d that be?

MR. HURD: Instruction nunber 9 in the joint
appendi x. | apologize for the del ay.

QUESTION.  Well, maybe you -- maybe you shoul d
tell us later, and proceed.

MR. HURD: On page 146. The burning of a cross
by itself is sufficient evidence fromwhich you may infer
the required intent.

QUESTION: It didn't say that they -- it just
said the positive, that they could make such an i nference.

MR, HURD: Yes, Justice Gnsburg. It is a
purely perm ssive inference. The prosecution retains the
burden of proving beyond a reasonabl e doubt that there was
an intent to intimdate.

QUESTION: In this -- in the particular cases
bef ore us, what evidence, other than the burning itself,
was there to show intimdation?

MR. HURD: What we had in the case of -- of
Barry Bl ack was he heard that -- he's from Pennsyl vani a,
and he heard that down in Carroll County, blacks and
whi tes were hol ding hands on the sidewal k. And so they

came down. He cane down, and they had this event. They
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chose a spot near an open stretch of highway where they
erected a 30-foot cross. That's as high as these col ums.
And they burned it at night with a | oudspeaker and talk
about taking a .30/.30 and random y shooting bl acks.

QUESTI ON: Now, was that -- did that intimdate
everyone who drove by in their passenger vehicle or --
let's put it this way -- racial mnorities who drove by in
their passenger vehicle? Al of those were intimdated?

MR. HURD: \Whether or not there was actua
intimdation of mnorities who drove by was not clearly
establ i shed by the record. There was evidence in the
record that a black famly did drive by, pause, sawit,
and took off at a higher than normal rate of speed.

QUESTION:  Yes, but surely they were in no fear
of inmmedi ate violence, and our -- our Brandenburg |ine of
cases says there nust be an el enent of immediacy --

MR, HURD: Justice Kennedy --

QUESTION: -- before you can punish speech by
reason of its content.

MR. HURD: Brandenburg was an incitenent case,
not -- not a threat case, although there was a
cross-burning in Brandenburg --

QUESTION. Wwell, then if I -- if I have a
picture of a burning cross, and | -- and | give it to

sonmebody, that's --
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MR. HURD: No, Your Honor. There has to be a --
a burning cross. In Brandenburg --

QUESTION: Isn't that because there's an
i mredi acy elenent to the threat?

MR HURD: Well, we believe, Your Honor, that --

that if you read into the -- the threat jurisprudence an
i mredi acy el enent, then -- two points | would nake.

Number one is that you would -- you would
constitutionalize threats when sonmeone said, I'mgoing to

kill you, but it won't be for alittle while. Surely that
can't be the case. A threat, say, against the President
woul d be constitutional so long as the -- the tinme when
the threat was going to be delivered was del ayed.

QUESTION. Well, that -- that may be -- that may
be a different -- so -- so in your viewif a burning cross
is just put on a hill outside of the city, everybody in
the city can be deened intim dated?

MR. HURD: Not necessarily, Your Honor. The --
the burning cross carries not nmerely a nessage of
intimdation, but -- a -- a threat of bodily harm but a
threat of bodily harmsoon to arrive. Now, the --

QUESTI ON:  Why doesn't Virginia just have a
statute making it a crinme to threaten bodily harmthat's
soon to arrive --

MR HURD: Well, we --

Alderson Reporting Company
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QUESTION:  -- burning cross or not?

MR. HURD: We could have such a statute, Your
Honor, but the -- the availability of other options does
not mean the option we have chosen is unconstitutional.

QUESTION: Do ot her States have crininal
statutes that have the broad-based intimdation

prohibition that |'ve just described?

MR. HURD: Your Honor, sone -- sone very well
may. Again --

QUESTION: | have not found one.

MR. HURD: Respectfully, that -- that event
woul d not -- would not be the test we believe established

by this Court in RAV.

Mor eover, Your Honor, there's a -- there's a
down side to having a broad statute, and it is this. That
whenever you prohibit a proscribable category of speech,
there will be a -- a zone of protected speech that |ooks a
lot |ike the proscribed category and in which people nust
be somewhat careful or they may be arrested m stakenly, as

happened with M. Watts in the Watts case.

QUESTION: | thought the key here is that this
is not just speech. It is not just speech. |It's action
that -- that is intended to convey a nessage.

MR HURD: It is --

QUESTION:  Surely -- surely your State could
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make it unlawful to brandi sh -- brandi sh an autonatic
weapon with the intent of -- of intimdating sonebody,

couldn't it?

MR. HURD: Justice Scalia, we -- we have
statutes that prohibit brandishing of firearms. |In fact,
a -- aburning cross is very nmuch |ike a brandishing of a
firearm

QUESTION:  That's your point.

MR HURD: It is virtually -- it is virtually
a -- a present offer of force. That makes it an
especially virulent formof -- of intimdation.

Let me, if | may, come back to Justice
O Connor's point about the inference. Justice O Connor,
you asked whet her the inference could be struck down,
severed. W believe the answer to that question is -- is
absolutely. If this Court were to decide it was
probl ematic, under Virginia law, as we cite in our briefs,
it is-- it is severable. W have a general severability
statute in Virginia so that if the Court were not to agree
with us that this inference is constitutional, it should
not declare the entire statute invalid, but should sever
the inference and remand these cases for further action.

QUESTION:  Well, just to nmake it clear, anytine
in Virginia a burning cross is put near a highway, that is

an -- a crimnal offense.
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MR. HURD: Your Honor, it is a crimnal offense
to burn a cross with intent to intimdate. Now, what --

QUESTI ON:  Even on your own property.

QUESTION: No, not on your own --

MR, HURD: On your own property if it is a -- a
public place. A public place is defined in our statute --
actually on a jury instruction -- as being not public
owner shi p, but public view

QUESTION: And intimnidate neans to cause fear of
vi ol ence at sonme unspecified tine in the future --

MR HURD: To -- to --

QUESTION: -- from sone unspecified people.

MR HURD: To instill fear of -- of bodily harm
The specificity of the people is not hard to figure out.
It's whoever burns the cross is the one who is delivering
the threat. Justice Kennedy, there -- there are --

QUESTION:. May | ask -- may | ask you a question
on -- about instruction 9 to which you called our
attention? It says, the court instructs the jury that the
burning of a cross by itself is sufficient evidence from
which you may infer the required intent. Does that nean
it is sufficient beyond a reasonabl e doubt by which you
can do it?

MR HURD: Certainly the jury could, by this

instruction, by the burning cross infer -- infer guilt.

10
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QUESTION: So that in -- in a case in which
there was a cross burned out in the mddle of a desert
somewhere, and that's all that's proved, that would be
enough to sustain the conviction.

MR. HURD: That would be enough to -- to get you
past a notion to strike. O course, sustaining a --

QUESTION. Let's say there's no -- the defendant
puts in no evidence, just rests on the -- on -- on just
remains nute. He could be convicted on it in that case,
| think.

MR. HURD: If the instruction were given, he

could be convicted. O course, in this case, we have nore

than a burning cross. And his -- his argunent, Your
Honor --

QUESTION: | understand that. But then nmy next
guestion is -- |'m asking about whether there's content
di scrimnation. Supposing he burned a -- a circle, he

coul d not be convicted on the sane evidence.
MR. HURD: He could not. A burning circle,
unli ke a burning cross, carries no particular nessage.
And, Justice Stevens, | would -- | would point
out that where this Court has previously struck down
evidentiary inferences, it has done so under the Due
Process C ause.

QUESTI ON: In the case of a desert, he's out in

11
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the desert, and he's burning the cross for synbolic

pur poses and nobody else is around. | guess wouldn't the
judge have to set aside the conviction on -- on First
Amendnent grounds.

MR. HURD: Justice Breyer, absolutely.

There's -- there's -- the General Assenbly chose this word
very carefully when it said a prinma facie case. The State
suprene court was very careful when they said, based on
that | anguage, it would survive a notion to strike, but
there's no attenpt in the statute to preclude the kind of

i ndependent post-conviction review as required in First
Amendnent cases.

So absolutely in that case, if -- if -- first of
all, if the police nmade an arrest, which is doubtful, and
if it was prosecuted, which is doubtful, and if the jury
found guilt, which is doubtful, then the court could in
that case and should in that case vacate the conviction.

QUESTION:. Well, that -- that's fine if you use
the termprima facie case, which is what the statute says.
But the instruction here said the burning of a cross by
itself is sufficient evidence fromwhich you may infer the
required intent. And you think that's an accurate -- an
accurate conveyance to the jury of what is nmeant by prinm
faci e case.

MR. HURD: The -- the -- that obviously was not

12
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the only instruction given, Justice Scali a.
QUESTI ON: | under st and.

MR. HURD: There was al so instructions given

that -- that required the prosecution to prove its case
beyond a -- a reasonable doubt. And --
QUESTION: But -- but then it goes on to say the

burning of a cross is sufficient evidence from which you
may infer the -- the required intent.
MR. HURD: My, but -- but need not necessarily.
QUESTION:  Need -- no, not necessarily. But
that seens to ne to be nmuch nore than what you now
descri be as the consequence of a prim facie case.
Just -- just one that gets you past a -- a notion to
di sm ss.
MR HURD: Well, the -- the jury --
QUESTION: It says it's sufficient evidence to
find it if -- if that's all you --
MR. HURD: And Justice Scalia, if there were a
problemw th that instruction, it would be in our view
a -- a due process problem not a First Amendnent problem
QUESTION:  Wwell, | thought there would be a
First Amendment problemin the unusual hypothetica
i nstance of the desert, where they gave this instruction
and the very thirsty jury convicted the person under this

instruction. Wre that to happen, then that m ght violate

13
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the First Amendnent since there was no evidence in the
case that this was going to intinmidate a person, and the
only basis for a conviction would have been the
instruction of the State. And under those circunstances,
| guess the State instruction permtting conviction would
violate the First Amendnent.

QUESTION.  In other words, every due process
violation in a First Armendnent case is a First Amendnent
vi ol ati on.

QUESTI ON: Not necessarily.

QUESTION. But that's quite a far --

(Laughter.)

MR. HURD: Justice Scalia, Justice Breyer, in
any event that very unusual case woul d present an
as-appl i ed chal |l enge.

QUESTION: May | ask you --

QUESTION: | agree it's unusual.

QUESTION: -- about a nore -- a nore -- case of
i medi ate concern? You have said that the cross --
burning cross is a synbol like no other. And so this is a
sel f-contai ned category. Wat about other things that are
associated with the Klan? For exanple, the white robes
and the nmask? Are they also synbols that the State can
ban, or is there sonething about the burning cross that

makes it uni que?

14
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MR. HURD: Justice G nsburg, there -- there are

several things about the burning cross that nake it

uni que.

First, it is the synbol that the Klan has used
to -- to threaten bodily harm The connection, if you
will, in our history is -- is between the burning cross

and ensui ng viol ence, not so nuch between people wearing
whi te sheets and ensui ng viol ence.

QUESTION: Isn't there a Federal statute that
makes it -- makes it an offense to go on the highway
wearing a -- wearing a sheet?

QUESTION: I n disguise.

MR. HURD: And going in disguise on the highway

with a particular intent -- | believe there is. And we
have a statute in -- in Virginia.
One of the things -- let nme -- let ne nake this

poi nt about the burning cross --
QUESTION: | -- | --
MR HURD: -- and why it's -- why it's unique.
QUESTION: You're saying it's not unique then if

you coul d al so nake going on the highway in disguise a

crime.

MR. HURD: Well, | think going on the highway in
disguise is -- is a different kind of -- of concern.
It's -- it's the sane kind of concern that mght, in a

15
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variety of cases, prevent people fromdisguising their

identity from-- fromlaw enforcenent.
But in terns of -- of delivering synbols and
delivering threats, it really is unique. It says -- it

says, we're close at hand. W don't just talk. W act.
And it deliberately invokes the precedent of 87 years of
cross-burning as a tool of intimdation.

Burn anything else. Burn the flag. Burn a
sheet. The nmessage is opposition to the thing that the
synmbol unburned represents. Burning a cross i s not
opposition to Christianity. The nmessage is a threat of
bodily harm and it -- it is unique. And it's not sinply
a nmessage of bigotry. |It's a nessage that -- that whoever
has it in their hands, a nessage of bodily harmis com ng.
That is the primary nmessage --

QUESTION: It sounds to ne |like you're defending
the statute on the ground that the nessage that this
particul ar act conveys is particularly obnoxi ous.

MR. HURD: Obnoxious. Justice Stevens, we have
a |l ot of obnoxious speech, and it's all perfectly fine.
This is not obnoxi ous speech. This is a -- a threat of
bodi |y harm

Justice Souter nmade the point in the concurrence
in--in HIll v. Colorado the Governnment may puni sh

certain types of expressive conduct even though that

16
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conduct is associated with a particular point of view
Those who burn draft cards typically oppose the draft.
Those who engage in sidewal k counseling typically oppose
abortion. But we can oppose restrictions on those
activities.

Simlarly, we can ban cross burning as a tool of
intimdation even though many peopl e who practice
cross-burning nmay also carry with that cross-burning sone
nmessage of bigotry. But the primary nessage -- the
fundanental nessage is a threat of bodily harm

And this is not sonmething that we just nade up.
Cross-burning has that nmessage because for decades the
Klan wanted it to have that nessage because they wanted
that tool of intimdation. And so it rings alittle
hol | ow when the Kl an comes to court and conplains that our
|aw treats that nessage -- treats that burning cross as
havi ng exactly the nmessage that they for decades have
wanted it to have.

And so, we do believe that our statute is -- is
quite constitutional. They may have a political rally
with a burning cross, but what they cannot do is use a
Klan cerenony as a way to smuggl e through real threats of
bodily harmwith a specific intent to intimdate. That is
what happened in the Barry Black case, as the jury found.

The sufficiency of the evidence in that case has -- has

17
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not been contested.

For these reasons, we would ask the Court to
reverse the decision below and, Justice Stevens, 1'd like
to reserve the bal ance of ny tine.

QUESTI ON:  Thank you, M. Hurd.

M. Dreeben.

ORAL ARGUMENT OF M CHAEL R DREEBEN
ON BEHALF OF THE UNI TED STATES,
AS AM CUS CURI AE, SUPPCRTI NG THE PETI TI ONER

MR. DREEBEN:. Thank you, Justice Stevens, and
may it please the Court:

Virginia has singled out cross-burning with the
intent to intimdate because it is a particularly
threatening formof such conduct. Hi story has reveal ed
t hat cross-burning has been used as a tool to intinidate
and put people in fear of bodily violence in a way that no
ot her synbol has been used.

QUESTION: Does it fall under the fighting words
notion, or is it a separate category of constitutionally
proscri babl e speech do you suppose?

MR, DREEBEN: Justice O Connor, our analysis of
the intimdation elenent is that it's akin to a threat to
put sonebody in bodily harm And as such --

QUESTION: Is it -- is it a defense under the

statute for someone to prove that they didn't intend to

18
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t hreat en anyone, but just purely to express a viewpoint?

MR, DREEBEN: Apart fromthe presunption or
prima facie case provision that Your Honor called
attention to earlier, the prohibitory | anguage of the
statute does not reach cross-burning when it is done
solely for the point of expressing a particular view.

QUESTION: And how -- how do you | ook at the
statute in light of the prima facie evidence provision?

MR. DREEBEN: Justice O Connor, it raises
separate issues that are distinct fromwhether a
cross-burning statute can single out that particul ar
activity and prohibit it on the basis of its
threatening --

QUESTION: But that's part of this statute that
we have to look at, isn't it?

MR, DREEBEN. It is, but the Virginia Suprene
Court approached the issue by first asking whether the
cross-burning provision, insofar as it targeted
cross-burning --

QUESTI ON:  Yes.

MR. DREEBEN: -- ran afoul of this Court's
decision in RA V., and it only then turned to the prim
faci e case provision --

QUESTI ON:  Yes.

VMR. DREEBEN: -- and concluded that it rendered

19
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the statute overbroad.

The United States has not taken a position on
the validity of the prima facie case provision, which does
rai se distinct issues because it could allow a jury in
certain instances to infer solely fromthe act of
cross-burning, without any other evidence at all --

QUESTION:  And that was the instruction given
her e.

MR, DREEBEN. That was the instruction given in
one of the two cases. |In the Elliott case, there was no
instruction --

QUESTI ON:  Yes.

VMR, DREEBEN:. -- whatsoever on the prima facie
case provision, and so Elliott's case is somewhat
simlar -- differently situated from-- fromthe Bl ack
case.

But a cross-burning statute |like this functions
not like a fighting words statute which seeks to avert
breaches of the peace by the use of particularly obnoxious
| anguage that woul d i nduce anybody to strike back with a
violent reaction. It functions instead on the theory that
a signal to violence, or a warning that violence will cone
is not protected within the First Anendnment. It is a
prohi bited form of conduct, and when done as here by an

act of putting a flamng cross in a place with the intent

20
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to actually put sonebody in fear of bodily harm it's not
a formof protected conduct that directly inplicates the
First Arendnent. It's --

QUESTION: Is it -- is it unlawful in Virginia
to put sonebody in fear of bodily harmin some other
fashion, not to burn a cross, but to say I"'mgoing to
lynch you? Is that -- is that unlawful in Virginia?

MR. DREEBEN. Justice Scalia, ny understanding
of Virginialawis that it has a -- a witten threats
statute which would cover any threat of any kind in
witing, but it does not have a general intimdation or
threat statute that would reach other nmeans of ora
expr essi on.

QUESTION. It's sort of peculiar, isn't it?

MR. DREEBEN. Well, what Virginia has done is
take sonet hing which has historically been used as a
particul arly dangerous means of intimdation because it
has so often been foll owed up by actual violence and
establish a prohibition that is |imted to that. Rather
than sweeping in other classes of speech that may raise
guestions when you cone close to the line of whether it is
or isn't intimdating and therefore mght chill free
expression, Virginia has chosen to focus on what conduct
occurred within its borders that caused particul ar harns.

And what - -
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QUESTION: WAs -- was there a comon | aw of
intimdation, a tort -- a tort that went beyond assault?

MR. DREEBEN. There is a common |aw of -- of
putting sonebody in fear of bodily harmthrough the tort
law. And there were simlarly antecedent crim na
provi sions that are --

QUESTION. Is there -- is there an i medi acy
conponent to that as there is with assaults?

VMR. DREEBEN: No, there is not, Justice Kennedy,
and it's crucial to underscore why that is. The harns
that can be brought about by threat statutes are not only
putting sonebody in fear of bodily harm and thereby
di srupting their novenents, but providing a signal that
the violence may actually occur. It may not occur
tonorrow, the next day, or next week, but it's like a
sword of Danocl es hangi ng over the person whose head --
who has been threatened. And in that sense it creates a
pervasi ve fear that can be ongoing for a considerable
amount of tine.

QUESTION: M. Dreeben, aren't you understating
the -- the effects of -- of the burning cross? This
statute was passed in what year?

MR. DREEBEN:. 1952 originally.

QUESTION:  Now, it's mnmy understanding that we

had al nost 100 years of |ynching and activity in the South
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by the Knights of Canellia and -- and the Ku Kl ux Kl an,
and this was a reign of terror and the cross was a synbol
of that reign of terror. Was -- isn't that significantly
greater than intimdation or a threat?

VMR, DREEBEN: Well, | think they're coextensive,
Justice Thomas, because it is --

QUESTION:. Well, ny fear is, M. Dreeben, that
you're actually understating the synbolismon -- of and

the effect of the cross, the burning cross. | --

| indicated, | think, in the OChio case that the cross was
not a religious synbol and that it has -- it was intended
to have a virulent effect. And | -- | think that what

you're attenpting to do is to fit this into our
jurisprudence rather than stating nore clearly what the
cross was intended to acconplish and, i'ndeed, that it is
unli ke any synbol in our society.

MR. DREEBEN: Well, | don't nmean to understate
it, and | entirely agree with Your Honor's description of
how t he cross has been used as an instrunment of
intimdation against mnorities in this country. That has
justified 14 States in treating it as a distinctive --

QUESTION:. Well, it's -- it's actually nore than
mnorities. There's certain groups.

And | -- | just -- ny fear is that the -- there

was no ot her purpose to the cross. There was no
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communi cation of a particular nessage. It was intended to
cause fear --

MR. DREEBEN. It --

QUESTION: -- and to terrorize a popul ation.

VMR. DREEBEN: It absolutely was, and for that
reason can be legitimtely proscribed w thout fear that
the focusing on a cross -- burning of a cross with the
intent to intimdate would chill protected expression.

This is a very different case than the R A V.
case that was before the Court. There the Court was
confronted with a statute that prohibited the use of
| anguage based on particul ar nessages of group-based
hatred. And in singling out speech based on the content,
the State was expressing di sagreenent with particul ar
nessages.

In the Virginia statute, and in the other
statutes that the States have, the focus is not on any
particul ar message. It is on the effect of intimdation,
and the intent to create a climate of fear and, as Justice
Thomas has said, a climate of terror

QUESTION:  So your argunent woul d be the sane
even if we assuned that the capacity of the cross to
convey this nessage was |linmted to certain groups, blacks,
Cat hol i cs, or whatnot.

VMR. DREEBEN: | woul d, Justice Souter, and |
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think it's for the reason that Your Honor pointed out in
his concurrence in H Il versus Col orado. Merely because a
particul ar activity m ght have becone the signature of a
certain ideol ogical group does not prevent the State from
addressing and regul ati ng what is proscribabl e about that
activity.

QUESTION: But it seenms to ne fromthis

argunent, if the nessage is as powerful as Justice Thonas

suggests it is -- and I'msure he's -- he's right about
that -- why is it necessary to go beyond the nessage
itself? Wiy -- why wouldn't it still be proscribable even

if the person burning it didn't realize all of this
history, just did it innocently, but it neverthel ess had
that effect?

MR. DREEBEN. Well, that woul'd --

QUESTI ON:  Why do you need the intent?

MR, DREEBEN: | think that would raise a nmuch
nore difficult question because notw t hstandi ng the fact
that there is a very powerful linkage in our society such
that the State is justified in singling out the cross, it
may be that under certain contexts, a particular
individual is attenpting to express a nessage rather than
attenpting to intindate.

And it -- it is inmportant to note that nerely

expressing a nessage of race-based hatred is not sonething
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that the State can proscribe --

QUESTION: Surely -- surely one can burn a cross
in the sanctity of one's bedroom Right?

(Laughter.)

VMR. DREEBEN: There -- there are -- there are
hypot heti cal cases that one can inmagine, the desert, the
bedroom - -

QUESTION: No, but ny assunption is that the
geogr aphi c scope of the statute is just like this statute.
It doesn't apply to your own property, but on anyone
el se's property, or in public view If the nmessage is as
powerful as -- as we're assuming as it is, why isn't that
a sufficient basis for just banning it?

VMR. DREEBEN:. It mght well be, Justice Stevens,
but | think that a law that is nore tailored, as this one
is, and reaches those acts of cross-burning where it is
the very intent of the actor to put a person or group of
people in fear of bodily harmmakes it quite clear that
a -- that statute ains at the proscribable feature of that
conduct and not at the protected feature, nanely
race- based hatred.

QUESTION: But if you can infer the -- the
intent to intimdate just fromthe act, even when this is
done on one's own property, as it was in one of these

cases, doesn't that go beyond the line, if -- if you --
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cross-burning on your own property?

MR. DREEBEN:. Justice Stevens, may | answer?

Justice G nsburg, the inference provision is
probl ematic because it does raise the potential that a
whol |y protected act of cross-burning, which this Court
m ght find within the scope of the First Amendnent, could
serve as the exclusive source of evidence fromwhich a
conviction could be rendered for unprotected conduct. And
it's for that reason that nost States don't have any sort
of anal ogous provision. The Federal Governnent doesn't,
and it raises distinct problems fromthe targeting focus
of the law that's at issue here.

QUESTI ON:  Thank you, M. Dreeben.

M. Snolla, we'll -- we'll hear fromyou

ORAL ARGUMENT OF RODNEY A SMOLLA
ON BEHALF OF THE RESPONDENTS

MR, SMOLLA: Justice Stevens, and may it please
the Court:

At the heart of our argunment is that when the
State targets a particular synbol or a particular synbolic
ritual, it engages in content and viewpoint discrimnation
of the type forbidden by the First Anendnent.

QUESTI ON:  What -- what about the synbol of
brandi shing an automatic weapon in -- in sonebody's face?

MR, SMOLLA: Justice Scalia, | think --
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QUESTION:  You're next.

MR. SMOLLA: | think that a core el enment of our
argunent is that there is a fundanmental First Amendnent
di fference between brandi shing a cross, and brandi shing a
gun. The physical properties of the gun as a weapon add
potency to the threat, and so if the State nakes a threat
conmitted with a firearman especially heinous type of
threat, it is acting within the confines of what is
perm ssi ble under R A V. because it is creating a subcl ass
of threat and defining that subclass of threat for the
sane reasons that allowit to define the outer perineter
of threat law, things going to the danger posed by that
t hreat.

But the properties of the cross are not physical
properties, and the burning el ement of 'a burning cross are
not what conmuni cate the threat

QUESTION: But is -- isn't the -- isn't your
argunment an argunent that woul d have been sound before the
cross, in effect, acquired the history that it has? If we
were in the year 1820, and you had a choice between
sonmebody brandi shing the | oaded gun, and sonebody
brandi shing a cross and nobody knew how the cross had been
used because it had not been used, your argunent, it seens
to nme, would be -- would be a w nning one.

How does your argunent account for that fact
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that the cross has acquired a potency which | would
suppose is at least as equal to that of the gun?

MR. SMOLLA: Justice Souter, | think that our
argunent is that in fact it works the reverse way, that
what the cross and the burning cross have acquired as a
ki nd of secondary neani ng, somewhat akin to the way that
trademar ks acquire secondary neaning in intellectua
property law, are a nmultiplicity of nmessages. Undoubtedly
a burning cross identified as -- as effectively the
trademark of the Ku Klux Klan carries horrible
connotations of terrorismof the kind --

QUESTION: But it -- it carries sonething el se,
doesn't it? 1Isn't it not nerely a -- a trademark that has
acquired a neaning? Isn't it also a kind of Pavlovian
signal so that when that signal is given, the natura
human response is not recognition of a nessage, but fear?

MR, SMOLLA: No, Your Honor. Respectfully
| think that that overstates what is being comruni cat ed.

Any synbol in its pristine state that has gathered

reverence in our society -- the Anerican flag, the Star of
David, the cross, the synbols of government -- is a
powerful, enotional synbol in -- inits revered state.

QUESTION:  But they don't nmake -- they don't
meke you scared, and if you start -- for your own safety.

And if you start with the proposition that State can, in
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fact, prevent threats that scare people reasonably -- for
their own safety, this is in a separate category from
sinply a -- a synbol that has acquired a potent neaning.
QUESTION: | dare say --
MR. SMOLLA: Your Honor, the word scared is
i mportant in answering your question because it's -- it's

what we nmean by being scared, or what we nmean by being

intimdated. |If | see a burning cross, ny stomach may
churn. | may feel a sense of |oathing, disgust, a vague
sense of --

QUESTI ON.  Yes.
MR, SMOLLA: -- of being intimdated because |
associate it --

QUESTI ON:  How about a cross -- how about a

Cross --
MR, SMOLLA: But that's not fear of bodily harm
QUESTI ON:  How about a cross on your |awn?
QUESTION: Yes. | dare say that you woul d

rather see a man with a -- with a rifle on your front

lawn -- If you were a black man at night, you'd rather see

amn with a rifle than see a burning cross on your front
I awn.

MR. SMOLLA:  Your Honor, | concede that.
However -- however --

QUESTI ON: The whol e purpose of that is -- is to
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terrorize.

MR, SMOLLA: -- as -- as powerful as that point
is -- and | totally accept it, and totally accept the
hi story that Justice Thonas has -- has recounted, and that

the United States recounts in its brief as accurate. As
powerful as all of those points are, there's not a single
interest that society seeks to protect in protecting that
victimthat cannot be vindicated perfectly as well,
exactly as well with no fall-off at all, by
content-neutral alternatives, not nerely general

run-of -the-m |l threat laws, or incitenent |aws, or
intimdation [ aws which nay have an antiseptic and sterile
qual ity about them You can go even beyond that --

QUESTION:  But why isn't this just a regulation
of a particularly virulent formof intimdation? And why
can't the State regul ate such things?

MR. SMOLLA: Your Honor, it is not a
particularly virulent formof intimdation.

QUESTION:. Well, it is for the very reasons
we've explored this norning. What if | think it is? Wy
can't the State regulate it?

MR. SMOLLA: Because, Justice O Connor, it is
al so an especially virulent form of expression on ideas
relating to race, religion, politics --

QUESTION:  You were -- you were saying that the
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State can go -- doesn't have to have a sterile | aw on
intimdation. It can go further, but not as far as this.
What - -

MR, SMOLLA: Justice --

QUESTION:  What is this m dpoint?

MR, SMOLLA: Justice Kennedy, it is the
W sconsin versus Mtchell bias enhancenent-style nodel
where the interest of the State goes beyond j ust
preventing physical crime. |t goes to preventing racism
acts of violence, threats, intimdation that are done out
of bias and aninmus. That captures the fullness of all the
conceivable State interests that there could possibly
be --

QUESTION: Well, that was in conjunction with an
actual physical assault.

MR, SMOLLA: But -- but, Your Honor, in any
instance in which the State were operating upon sone
conduct that it is constitutionally perm ssible to
proscribe, such as a threat, the State could then enhance
the penalty. |If you threaten out of racial aninus, you
get double the penalty, triple the penalty. And that
woul d work in any cross-burning case --

QUESTI ON.  Suppose -- suppose if you threaten by
use of a cross -- burning cross, would that be a specific

statutory category that allows the penalty be -- to be
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enhanced?

MR. SMOLLA: Yes, Your Honor, and even nore --

QUESTION:.  Well, how can you have a statutory
category whi ch enhances the penalty that you can't al so
use to -- to describe the underlying offense?

MR. SMOLLA: The -- the answer to that question,
Justice Kennedy, lies in Wsconsin versus Mtchell where
this Court held that the nere evidentiary use of speech to
prove intent does not inplicate the First Arendnent. And
although the line is thin, it is gigantic in ternms of our
First Amendnent values. It is the difference --

QUESTION: Well, let me ask you this. Supposing

you have a statute that prohibits intimdation by burning

circles, any -- any design of any kind, and the maxi mnum
penalty is a year in jail, but if you burn a cross, it's
2 years in jail. Wuld that be perm ssible?

MR, SMOLLA: It would not be perm ssible, Your
Honor, and the reason it --
QUESTION. And -- and it's --

MR SMOLLA: -- would not be permssible is the
cross has acquired this neaning as an ideol ogi cal synbol.
QUESTI ON:  Because it's content-based
discrimnation within the category of activity that can be

entirely proscribed.

MR. SMOLLA: That is precisely our argunent.
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QUESTION:  Now, is there any support for that
proposition other than the majority opinion in RA V.?

MR, SMOLLA: Your Honor, R A V. is the only case
that dealt squarely with this puzzle of what happens when
you're dealing with a category of speech that you have the
right to proscribe, and then you draw gratuitous content-
or viewpoi nt-based distinctions within it.

However, Justice Stevens, | would say that it
isn't alone in this Court's powerful condemation of
vi ewpoi nt di scrimnation, and a key elenent to this
Court's First Amendnent history is that we don't want to
cut matters too finely.

QUESTION:  What was involved in RA V.? Ws
it -- was it activity? Wat kind of activity was
i nvol ved.

MR SMOLLA: Well, the -- the fact pattern in
R A V. was identical to one of the fact patterns here. It
was going on to the yard of an African-American famly --

QUESTION:  Yes --

MR, SMOLLA: -- and burning a cross in the
m ddl e of the night, Your Honor.

QUESTI ON:  Yes, but what was made a crinme was
the burning it with a particular notivation, wasn't it?

MR, SMOLLA: The -- the --

QUESTION: It wasn't the nere act.
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MR. SMOLLA: And -- and at the core of our
argunment, Justice Scalia, is the claimthat the concept of
vi ewpoi nt discrimnation is, and ought to be broad enough
to enconpass not only viewpoint discrimnation articul ated
linguistically, the way that it was done in the statute in
R A V., but also viewpoint discrimnation through the
singling out of a synbol because synbols acquire nmeani ng
in precisely the sane way that words acquire neaning.

QUESTION:  But words -- words are even nore.
| nmean, your argunent applies a fortiori to words. Right?

MR. SMOLLA: It does, Justice Breyer.

QUESTION: | guess you could have statutes, if
the need were great, that forbid you fromusing certain
words with a certain intent |ike, for exanple,

i nper sonati ng sonebody or -- or counterfeiting, or -- |
nean, if -- |'ve never heard of a case which said you
couldn't have a statute that in -- if the circunstances
were right, forbid a person to use certain words.

MR, SMOLLA: Justice Breyer, the -- the First
Amendnent speaks to this, and -- and it's --

QUESTION:  You can't have that? To have a
statute that says --

MR. SMOLLA: In fact --

QUESTION:  -- you cannot say | amthe President

with the intent to confuse people that |I'mthe President,
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| mean, that would be unconstitutional.

MR. SMOLLA: The -- the normal -- the nornmal
| egi sl ative process, Justice Breyer, is not to nane the
words, not to put in the statute if you utter these --

QUESTION: | know that's not normal. | -- | --
that's why --

MR SMOLLA: -- but to describe -- but to
descri be the conduct that you are attenpting to get at,
and then various conbinations of words may fit into it.

But let's take the exanple of nam ng a set of
words. Even that is enornously problematic for First
Amendnent pur poses.

QUESTION: It is a crime to inpersonate the
Geat Seal of the United States --

MR. SMOLLA: The --

QUESTION:  -- for purposes of obtaining noney.
It violates the First Amendnent.

MR SMOLLA: But -- but the -- but the -- it
could, Your Honor, in -- in an appropriate circunstance.
Take --

QUESTI ON: In other words, all it -- all it --
all you're saying is that heightened scrutiny applies.

MR. SMOLLA: W are certainly saying that,
and --

QUESTION: That's all you're saying. You can't
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possi bly say nore than that once you acknow edge that --
that synbols can be proscri bed.

MR, SMOLLA: W -- we say that --

QUESTION:  And so the question before us is
whet her burning a cross is such a terrorizing synbol in
Anerican -- in American culture that even on the basis of
hei ght ened scrutiny, it's okay to proscribe it. That's
basically the --

MR, SMOLLA: That is a -- that is a fair
characterization of the question. And -- and accepting
strict scrutiny as the -- the test here, but strict
scrutiny we would argue bunped up a bit inits intensity
if this is viewpoint discrimnation because --

QUESTION: Wl l, why shouldn't we apply --

MR. SMOLLA: -- this Court's been hostile to
vi ewpoint --

QUESTION: -- the OBrien test? Wy -- why sone
tougher test than that here?

MR. SMOLLA:  Your Honor, whether you apply
O Brien or strict scrutiny, it's our subm ssion we win
because when you get to the point at which you | ook at
alternatives, there are content-neutral alternatives that
work perfectly as well.

But to answer directly your question, Justice

O Connor, this Court has never allowed the use of the
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O Brien test or any of the cousins of O Brien, such as the
secondary effects doctrine or tinme, place, or nmanner
jurisprudence, when the harmthat the governnent seeks to
prevent is a harmthat flows fromthe conmunicative i npact
of the expression.

And there is no getting around the fact that the
harm t he governnment seeks to prevent here indubitably
flows only fromthe formation of this synbol. If | --

QUESTION: So | would think then that if the
test suggests that you cannot have a statute which says
you cannot use the words, I'Il kill you, with an intent to
kill sonmebody or threaten him then there's sonething
wong with the test, not that there's something wong with
the statute. That's --

MR. SMOLLA: Your Honor, take the -- take the
words -- take the words, if you do that again, | swear
"1l kill you. Those words in a given context m ght be
br eakfast banter, m ght be a joke.

QUESTION:  Correct, they mght.

MR, SMOLLA: It mght be sonething a teacher --

QUESTION: So what we put in the --

MR, SMOLLA: -- says to a student, or mght be a
true objective threat. And the -- a core elenent of this
Court's commtnent to freedom of speech has been to

separate abstract advocacy from pal pabl e harm
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QUESTION: -- fails to do that.

QUESTION. If it's intended to be --

QUESTION. -- the requirenent of intent.

QUESTION: -- a threat, you can get it. Right?

MR. SMOLLA: Pardon ne, Your Honor?

QUESTION: You're saying if it's intended to be
a threat, it can proscribed.

MR SMOLLA: If it nmeets the Watts true threats
test, it -- it is permssible. This law -- this |aw,
however, is a fusion of true threat |law, and a gratuitous
addition to the true threat law, cross-burning. The |aw

woul d have been --

QUESTION:. M. -- M. Snolla --
MR. SMOLLA: -- perfectly sufficient --
QUESTION:  -- on the question of perfectly

sufficient |laws, we have in the appendix to the United
States brief several laws. They don't nention
cross-burnings. Are all those adequate under your test?
Wul d they be constitutional ?

MR, SMOLLA: Yes, Justice G nsburg. The Federa
nodel, for exanple. There are a variety of Federal civil
rights laws that punish conduct that the United States
uses routinely to punish acts of cross-burning are
perfectly perm ssible.

And the difference, which is enornous for First
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Amendnment purposes, is that both at the front end of that
| egi slation and at the back end, there is breathing space
for the First Anendnent. It's inportant to remenber that

our First Amendnent jurisprudence is not just about

del i berate censorship and realized censorship. It is also
about possibility, about chilling effect, and about
breat hing -- about breathi ng space.

In effect, in Virginia --

QUESTION: But this statute --

MR, SMOLLA: -- you burn a cross at your peril

QUESTION. -- this statute incorporates the
intent to intimdate feature.

MR, SMOLLA: That is true, Justice O Connor, but
even if it does, the learning of RA V., we'd submt, is
that that al one does not rest in the statute.

QUESTION:. Well, this --

MR. SMOLLA: A law can't be half constitutional.

QUESTION: -- this seens to fall within the
first exception nmentioned in R A V. This does address
conduct and with a certain intent. | nean, to apply
RAYV is to extend RA V.

MR. SMOLLA:  Your Honor, it's our subm ssion
that in fact the two cases are identical, and the reason
they don't seemidentical perhaps is that it is harder --

it is harder -- to locate the viewpoint and content
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discrimnation in our mnds when we think of the burning
cross than when we think of the |anguage of R A V., which
tal ked about anger or resentnment on the basis of race,
color, creed. And that may well be because of the kind of
Pavl ovi an connection that you have identified where we
feel this loathing, and we feel this -- this generalized
fear when we see the sight of the burning cross.

But our point is that ought never be sufficient
because even if at a given nonment in tinme, you could take
some synbol and freeze it and you could say at this second
this synmbol always seens associated with viol ence --

i magi ne you had a terrorist group that was on a seri al
killing spree and every tine they conmtted an act of
violence, they left a little calling card, and that symbo
becane a terribly frightening --

QUESTION:  Well, | guess what -- you have a very
interesting point. And as |'ve been thinking about it, it
seens to nme that the -- a difficulty, possible difficulty
with it is that the First Anendnent doesn't protect words.
It protects use of words for certain purposes. And it
doesn't protect, for exanple, a -- a synbol. It protects
a thing that counts as a synbol when used for synbolic
pur poses.

MR. SMOLLA: That's correct.

QUESTION: So just as it doesn't protect the
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words, | will kill you, but protects themwhen used in a
pl ay, but not when used as a threat --

MR. SMOLLA: That is correct.

QUESTION: -- so it doesn't protect the burning
of the cross when used as a threat --

MR. SMOLLA: That is correct.

QUESTION. -- and not as a synbol.

MR. SMOLLA: That is -- that --

QUESTION:  And now we have a statute that says
you can use it as a synbol, but you can't use it as a
threat. And therefore, the First Amendnent doesn't apply.

MR. SMOLLA: And -- and --

QUESTI ON: Now, if that's the right analysis,
then what's your response?

MR. SMOLLA: Your Honor, that -- that everything
you said up until the very end --

(Laughter.)

MR, SMOLLA: -- we would not accept.

(Laughter.)

MR. SMOLLA: | have a -- | have a hunch I have
to at |east say that nuch.

(Laughter.)

MR. SMOLLA: And -- and, Justice Breyer, it
comes to this, that you cannot nmake the judgnment that this

law in its actual inpact only penalizes those acts of
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cross-burning that result in threat. It certainly chills,
Justice Breyer, a wi de range of expression, as it did in
this case, that cannot plausibly be understood as a threat
of bodily harmin any realistic sense.

Every tine the Ku Klux Kl an conducts one of its
rallies, at the height of its rally, it burns a |large
cross, and it plays a hymm such as the O d Rugged Cross,
or Onward Christian Soldiers or Amazing Grace, and this is
aritual that it engages in. Now, it is inconceivable --
there is absolutely nothing in this record that says that
every tinme the Klan does that, that is, in fact, a true
t hreat.

QUESTI ON: No, it isn't, so long as the Kl an
doesn't do it in -- in sight of a public highway, or on
sonebody el se's property, there's not a chance that this
statute would apply to them

MR. SMOLLA: Your Honor, but the --

QUESTION:  They have to do in sight of a public
hi ghway ?

MR. SMOLLA: The -- the -- all the statute
requires is that it be visible to others. And of course,
the First Amendnent value here in our viewis that speech,
particul arly disturbing and of fensive speech that runs
contrary to our -- our mainstreamvalues that the majority

of us enbrace, is ineffective unless it is put out to the
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wor |l d where others can see it.

And as Justice Brandeis said in Witney versus
California in his concurring opinion, you don't nake the
worl d safer by driving the speech of hate groups such as
the Ku Klux Klan underground. In many societies in this
worl d, you can ban racial suprenmacist groups.

QUESTION. | want you just to address -- but
it's hard for you because you have clients with different
interests here perhaps. But -- but if -- if it's right
that you can ban speech, i.e., the use of words for
pur poses of threatening people with bodily harm which
think we can, then what about this prima facie
prohi bition?

The way | was thinking about it, to get you to
respond, is if you did have a statute that was
constitutional that said it is a crinme to use the words, |
will kill you, with the intent to threaten soneone with
death. That statute might go on to say, and the jury may
infer fromthe use of the words thensel ves on a particul ar
occasion that the threat existed. And | think --

MR. SMOLLA: And | accept that, Your Honor.

QUESTION. -- if all that's true, then | guess
that the -- the prinma facie presunption here is no
different. It says the jury may infer fromthe -- the

burning cross on a particular occasion, just |ike the use
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of the words, | kill you, on a particular occasion --

MR. SMOLLA: There's a world of difference, Your
Honor, and the difference is that the words, | wll kill
you, are words of threat that have no additional
emanati ons. They have no additional secondary neaning in
this society either as the synbol of a group, or as the
synbol of an idea such as bigotry. They partake of the
sane rationale, the sanme defining paraneters that allow
you to attack threats in the first instance.

Whereas the burning cross -- the burning cross,
whether it's the 19th century burning cross before the
Kl an began, or today, introduces a synbol -- first of all,
just a cross before we get to the burning part, a synbol
that you nust concede is one of the nost powerful
religious synbols in -- in human history. It is the -- it
is the synbol of Christianity, the synbol of the
crucifixion of Christ. Wen the cross is burned, in nuch
the same way as when the flag is burned, undoubtedly the
burner is playing on that underlying positive repository
of nmeaning to nake the intense negative point, often a
poi nt that strikes as horrible and as evil and di sgusting,
but that's --

QUESTION. M. Snolla --

MR, SMOLLA: -- what the person is trying to do.

QUESTION: -- there's a huge difference between
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a flag and a burning cross, and it's been pointed out in
the briefs. The flag is a synbol of our governnment, and
one of the things about free speech is we can criticize
the President, the Suprenme Court, anybody, and feel
totally free about doing that. It's the synbol of

gover nnment .

But the cross is not attacking the governnent.
It's attacking people, threatening their lives and |inbs.
And so | don't -- | think you have to separate the synbol
that is the burning cross fromother synbols that are
critical of governnent, but that don't -- that aren't a
threat to personal safety.

MR, SMOLLA: Justice Gnsburg, | only partially
accept that -- that dichotony. |In fact, when the Kl an
engages in cross-burning, as it did in Brandenburg versus
Chio, and as it did here, it is -- it is a nelange of
nessages. Yes, to sonme degree, it is a horizontal nessage
of hate speech, the Kl an nmenbers attacking Jews and
Catholics and African-Americans and all of the various
peopl e that have been the -- the point of its hatred over
the years.

But it's also engaged in dissent and in a
political message. |If you renenber in Brandenburg versus
Chi o, Brandenburg says if the Congress doesn't change

t hi ngs, sone revenges will have to be taken. In this
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case, President Cdinton was tal ked about by the Kl an
menbers. Hillary dinton was tal ked about by the Klan
menbers. Racial preferences and the idea that the --
where they're using taxes to support mnority groups.
There is a junble of political anger, of --

QUESTION:. M. Smolla, | would -- | would like
to take exception to your suggestion in response to
Justice Breyer that the words, | wll kill you, always
have a threateni ng nmeani ng.

MR. SMOLLA: They may not, Justice Stevens.

QUESTION. | think they're often used in casual
conversation wi thout any such threatening neaning at all

MR, SMOLLA: Justice Stevens, | accept that.

But I -- I'"'mmerely nmaking the argunent that you can fit a
phrase such as the words, | will kill you, within the
exceptions to RA V. in a way that you cannot fit
cross-burning within the exceptions to R A V. or
flag-burning within the exceptions to R A V. because
cross- and flag-burning and any synbol, the burning of the
Star of David, the swastika -- Virginia has a | aw
virtually identical to the cross-burning |aw that singles
out the swastika. The -- you could -- you can go through
the universe of synbols --

QUESTI ON:  Your argunent is not the sane with --

| nmean, it's an -- your argunent, | take it, is that if

47

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

you actually have a statute that crimnalizes the use of
particular words, or -- or the burning of a -- of a
synbol, even if you qualify that by saying you -- it's
crimnal to use them for certain purposes, you' ve
nonopol i zed those words because peopl e who are using them
fromdifferent purposes will be afraid to use them

MR. SMOLLA: And chilled --

QUESTION:  And then they can't express what they
want even though that expression is not to hurt soneone.

MR, SMOLLA: And not nerely nonopolize,

Justice Breyer, but --

QUESTION: That's right, yes.

MR. SMOLLA: But chilled the use of that
conbi nati on of words or chilled the use of that synbol --

QUESTION:  Yes. Al right. ‘I see your point.

MR. SMOLLA: So that in effect it beconmes --

QUESTION: That -- that seens to give thema
free ride when they really want to intimdate and -- and
t hr eat en.

MR, SMOLLA: Justice Kennedy, there's no free
ride if the governnent enploys content-neutra
alternatives, which really --

QUESTION. Well, why isn't -- why can't we say
there's no three -- free ride when the governnment inposes

scienter?
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MR. SMOLLA: Your Honor, because the First
Amendnment requires that we flip the question. It is not
why can't the government single out this particular form
of expression. It is why do you need to. And if you have
no need to --

QUESTION: Wait, wait, wait. | think -- | don't
thi nk our cases say you have to use the least restrictive
alternative. |'msure there are other ways of getting at
the person who brandi shes an automati c weapon, but surely
you can make brandi shing an automati c weapon a crine --

MR. SMOLLA: Your Honor --

QUESTION:  -- even though there are other ways
you could get at it.

MR, SMOLLA: Justice Scalia, you do not need to
use the least restrictive alternative when you are not
regul ating a fundanental right, or engaged in a suspect
classification.

QUESTION: A synbol -- | nean, that's a synbol
too. Brandishing a weapon is a synbol just as burning a

cross is a synbol.

MR. SMOLLA: Except, Your Honor, under -- under
the Brandenburg test -- excuse ne -- under the O Brien
test, the governnment has functional elenents of -- of --

that relate to the weapon that allowit to cite things

utterly unrelated to the content of expression that
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enpower it to say you may not -- you may not brandi sh a
weapon.

QUESTION: | don't know what you're talking
about .

MR. SMOLLA: That -- that it's -- it's like the
di fference, Justice Scalia, between burning a draft card
and burning a cross or burning a flag, that -- that the
reason O Brien -- the draft card case -- allowed the
government to punish burning the draft card was that the
draft card had a functional purpose -- the admnistration
of the Selective Service System-- that had nothing to do
wi th what was being expressed when one burned the draft
card.

The gun is like that. Wen the governnment says
you may not threaten soneone by brandi shing a gun, there
is a functional elenent to the gun. It's a weapon that
the governnment can cite as its basis.

But a synbol only has synbolic meaning.

QUESTI ON.  Ckay, but --

QUESTION: It's an unloaded gun. This is an
unl oaded gun that's bei ng brandi shed.

(Laughter.)

QUESTION:  So once it's unloaded, it's nothing
but a synbol .

MR, SMOLLA: It is -- it is --
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QUESTION: It is nothing but a synbol.

MR SMOLLA: It is -- it's still -- it's still a
weapon, Your Honor, and -- and it is gigantically
different froma cross.

If -- if I -- take a torch. Wat would be the
di fference between brandi shing a torch and brandi shing a
cross? If I -- if | take two wooden sticks --

QUESTI ON: 100 years -- 100 years of history.

(Laughter.)

MR, SMOLLA: Exactly, Justice Kennedy, that's
the difference. And that 100 years of history is on the
side of freedom of speech, that it is 100 years of history
that a particular group has -- has capitalized on this
particular ritual to make not only points that are
threatening, but to advance their agenda.

QUESTION: Al right. W'Ill -- we'll accept --
| mean, | think we accept that, but we -- our problemis
that the 100 years have al so added sonething el se, and
that is the kind of specific Pavlovian quality that |
spoke of. And if that is giving us difficulty in deciding
whet her we should classify this in the OBrien direction,
or the flag direction, what's the -- what's the -- in
effect, the tie-breaker?

MR. SMOLLA:  Your Honor, | think the tie-Dbreaker

is what |'ve kept com ng back to a nunmber of tinmes, which
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is really would there be any fall-off through
content-neutral alternatives, and if there would not be
any fall-off through content-neutral alternatives, then
err on the side of freedom of speech.

| magi ne that you have two rallies going on
side-by-side. The -- the Klan is going to make -- engage
inarally, and then a group that wants to counter the
Klan's nmessage, a Christian group, has a counter-rally in
a public forumin R chnond. And inagine that at the
hei ght of those two rallies, the Klan ignites its cross.
Under this statute, the Klan can be prosecuted, the other
group cannot. It's --

QUESTI ON: M. Snolla, | thought that --

QUESTION: What if the other group all are
br andi shing guns as Justice Scalia said?

(Laughter.)

MR. SMOLLA: Then -- then round them up, Your
Honor .

(Laughter.)

QUESTION: | thought M. Hurd told us that in
t he Brandenburg case, where it was just burned at a rally
as part of the cerenony, that's not what this statute is
getting at. It's only when it's used as a signal of
intimdation, and that what sparked this particul ar

cross-burning at this rally -- this was no ordinary rally.
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This was in response to sonething that the Kl an opposed.

MR. SMOLLA: And -- and | think, Justice
G nsburg, again to think about this in content-neutral
ternms, the First Anendnment would not forbid the governnent
charging the Klan in the case that we have with an
ordinary, run-of-the-mll threat law, or a hate crine |aw,
such as a bias enhancenent statute, and then introducing
the fact that the cross was burned as evidence of the
threat, and as part of the enotional atnospheric of the
case to try to convince a jury of the heinousness and the
seriousness of the threat.

That was approved by this Court in Wsconsin
versus Mtchell, and it may seemnot worth the candle. It
may seemthat it's just a way to get to the sane result
t hrough sone other formality, but our position is that
that is enornmous for First Amendnent purposes. It is the
central divide of nodern First Anendnent |aw in which the
Court insists that you use content-neutral alternatives
when you can acconplish the governnmental ends equally well
t hrough t hem

Thank you, Your Honor.

QUESTION:  Thank you, M. Snoll a.

M. Hurd, you have 2 minutes in which to discuss
all these hypotheticals.

(Laughter.)
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REBUTTAL ARGUVENT OF WLLIAM H HURD
ON BEHALF OF THE PETI TI ONER

MR. HURD: Very briefly.

Justice Souter, the tie-breaker is the intent to
intimdate which is in our statute. |If there's no intent
to intimdate, there's no violation here.

Opposi ng counsel's problemis how does the Klan
go out in public and burn a cross and have it viewed not
as its common, ordinary neaning backed up by 100 years of
history. Well, one thing they could do is not tal k about
shooting blacks with a .30/.30. That m ght suggest
there's no intent to intimdate.

Opposi ng counsel suggests that there should be a
broader law. Well, Congress could pass a broader |aw, one
that didn't focus on threats against the President, one
that focused on threats against any Federal enployee, but
this Court has said a broader |law is not needed because

threats against the President are especially problenatic.

So is cross-burning. It is not just hate
speech. It doesn't just say | don't |like you because you
are black. 1In the hands of the Klan, the nessage is the

| aw cannot help you if you' re black or Catholic or Jew sh
or foreign-born, or we just don't |ike you, and if you try
to live your life as a free Anerican, we are going to kil

you. That is the nessage of cross-burning backed up by
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100 years of history. That's why it is especially
virulent. And that's why under R A V., this Court can
allow us to proscribe it wthout having to pass any ot her
law, or pretend it is the same as sonething quite
different than what it is.

W have not interfered with freedom of speech.
We have not tried to suppress any idea. Al we have tried
to do is to protect freedomfromfear for all of our
citizens by guarding against this especially virulent form
of intimdation.

We ask that the decision bel ow be reversed and
the statute upheld. Thank you.

JUSTI CE STEVENS: Thank you, M. Hurd.

The case is submtted.

(Wher eupon, at 11: 03 a.m, the case in the

above-entitled matter was submtted.)
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